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PREFACE 


TO THE SECOND EDITION. 

^ 

Nearly ten years have elapsed since the publication of 
the first edition of this work. During that interval a 
number of decisions, and the passing of “ The Regulation 
of Railways Act, 1873,” have added much new matter 
to this branch of Railway law. This new matter I have 
incorporated in the present edition. 

Whilst preserving in main outline the arrangement . 
of the previous edition, a different sub-division into 
chapters has been adopted, a great portion of the work 
has been re-written, and two new chapters, dealing 
with “Passengers’ Luggage” and “The Inability of 
Railway Companies as Warehousemen,” have been 
added. In its present form, I hope the little book will 
be found to give a ready solution of every-day questions 
on the liability of Railway Companies as Carriers, and 
will not be unworthy the flattering kindness shown to 
the first edition. 

J. H. REDMAN. 

2, New Cocet, Caret Street, Lincoln’s Inn, 

May, 1880 . 





PREFACE 


TO THE FIRST EDITION. 


The Author’s object in the present Treatise has been to 
produce an epitome clear, concise and complete. Embody- 
ing the conclusions of the ablest text writers and the 
results of the latest decisions of the Courts, he hopes it 
may prove an acceptable compendium to members of 
the profession. At the same time, by avoiding as 
much as possible technical phraseology, ho has endea- 
voured to give such a statement of existing law as may 
be easily comprehended by non-professional readers. 
It has not been thought necessary to burden the text 
with long strings of cases. The latest and leading 
cases have been cited to support a doctrine ; on refer- 
ence to them previous decisions on the point will 
generally be found collected. 


November^ 1870 . 
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CIIAPTEE I. 

GENERAL OUTLINE OF THE LIABILITY OF RAILWAY 
COMPANIES AS CARRIERS. 

The liability of railway compaiuo*s as carriers 
arises partly under the customary or common law 
of England, and is partly defined by statute. Suck 
companies may become (8 Viet. c. 20, s. 8(i), and 
by their special act it is often j)rovided that lliey 
shall act as {Peglcr v. Moumouthshire Hail. Co., 80 
L. J., Ex. 249 ; 0 II. & N. 044), and when in the 
ordinary course of their business they receive goods 
to convey and deliver, they are, common carriers 
[Palmer v. Grand Junction Rail. Co., 4 M. & W. 
749 ; Crouch v. London and North Wcstcni Rail. 
Co., 23 L. J., C. r. 73 ; 14 C. B. 255 ; Richards 
V. London and South Coast Rail. Co., 18 L. J., C. B. 
251 ; 7 C. B. 839), with the benefit t)f every 
“ protection and privilege ” oi jommon carriers. 
(8 Viet. c. 20, s. 89.) 

A common carrier is one who plies between ccr- 
tai» termini, and openly professes to carry for hire 
the goods of all such persons as may choose to 

R. B 


Kail way 
coni) tan ic< 
cointnou 
carriers. 


Common 
carrier 
defined : 



it 


is 

surer. 


Excepted 

perilH. 


Act of God. 
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employ him. He may profess to carry all descrip- 
tions of goods or particular descriptions only. 

In the absence of contract to the contrary with 
the customer, a common carrier is by common law 
an insurer of the goods entrusted to him ; his war- 
ranty being safely and securely to carry and de- 
liver, or, in other words, ho impliedly undertakes 
to deliver the goods in the same condition in which 
he received them. {Ilifjffinbot/iam v. Great Korthmi 
Unit. Co., 10 W. II. per Pollock, C. B.) If 
goods delivered to a carrier do not arrive at their 
destination, or, when delivered there, are not the 
same in bulk or condition as when received by the 
carrier, this is n primd facie breach of his warranty 
for whicli he is liable. 

There are, however, certain perils and risks 
against whieli a carrier is not presumed to insure. 
If it can be shown that the loss or injury arose 
from one of these excepted perils, the carrier is not 
liable. The excepted perils are losses by the act 
of (lod, or the Queen’s enemies, or resulting from 
tlie ordinary wear and tear and chafing of the 
goods in the course of transit, or from their 
ordinary loss, deterioration in quantity or quality 
in the course of the voyage, or from their inherent 
infirmities or intrinsic qualities, or from the negli- 
gence or fraud of the customer. (Storjq Bails. 
s.41)‘2a; ^GreatWederu Rail. Co. v. Blower, 41 L. J., 
C. r. 268 ; L. K, r C. P. 655, per Willes, J.) 

A loss is a loss by the ‘‘act of God” if it is 
occasioned by the elementary forces of nature un- 
connected with the agency of man or other catffee ; 
and a common carrier is entitled to immunity in 
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respect of a loss so occasioned if lie can show that 
it could not have been prevented by any amount 
of foresight^ pains, and care reasonably to be ex- 
pected of him ; and if ho uses all the known means 
to which prudent and experienced carriers ordi- 
narily have recourse to ensure the safety of goods 
entrusted to them under similar circumstances, he 
has done all that is to be reasonably required of 
him. {Nugont v. Smithy 45 L. J., C. P. 097 ; 
L. E., 1 C.*r. D. 42a ; Nivhoh v. Manlmul, L. E., 
10 Ex. 258; 44 L. J., Ex. 184.) 

Loss by the “Queen’s enemies” refers only to 
enemies with whom the reigning sovereign is at 
open war, and not to internal depredators— as 
thieves, rioters, or insurgents. (Jones, Bails. 104, 
105.) 

If perishable articles, say soft fruit, are damaged 
by their own weight and the inevitable shaking of 
the carriage, they are injured through llicir own 
intrinsic qualities. {Kendall v. London and South 
Western Rail, Co., 41 L. J., Ex. 181; L. E., 7 
Ex. 373, per Bramwell, B.) 

Where goods are apparently properly packed 
and secured in the manner in wliich such goods 
are usually packed or secured, but are in fact im- 
perfectly packed, the defect not being patent, a 
loss resulting from this defect would be within the 
exception arising from the neglect of the cus- 
tomer. (See North Eastern *Rail. Co. v. Richard-^ 
son, 41 L. J., C. P. 60; L. E., 7 C. P. 75.) 

Nothing but one of the before-mentioned perils 
excuse the carrier where goods are lost or in- 
jured. So that at common law the carrier will 
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be liable though the goods are stolen, even by 
force, destroyed by accidental fire, or injured 
through the wrongful acts of third parties. {For- 
ward V. PUtard, 1 T. R. 27 ; Hyde v. Trent and 
^Mersey Navigation Co.^ 5 T. R. 389 ; Gosling v. 
Higgins^ 1 Camp. 451.) Moreover, the above- 
mentioned exceptions only limit the liability, and 
not the duty of the carrier. It is his duty to do 
what ho can, by reasonable skill and care, to avoid 
all perils, including the excepted perils. If, not- 
withstanding such skill and care damage does 
occur, he is relieved from liability ; but if his neg- 
ligence has brought about the peril, the damage is 
attributable to liis broach of duty and the excep- 
tion does not aul him. {Gill v. Manchester Sheffield ^ 
etc. Rail, Co., 42 L. J., Q. B. 89 ; L. R., 8 Q. B. 
18(), per Lusli, J.) 

A common carrier may be such of one class of 
goods and not of another. This depends upon the 
public profession lie makes, either in terms or by 
his usual course of business, in tlio acceptance of 
particular classes of goods from all persons alike 
for the purj^ose of carriage. 

It has been muoli discussed whether railway 
companies who carry live animals are common 
carriers thereof. Whether they are or not, there 
is, in respect of their liability on the one hand, 
and their* exemption from liability on the other, 
no distinction betw^n live stock and other or- 
dinary merchandise, so that on the principle that 
applies to loss from the inherent nature of goods, 
railway companies are exempt from liability fCr 
injury which happens to an animal by reason of 
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its' own inherent vice, {Great Western JRail. Co. 
V. Bloicer, 41 L. J,, C. P. 268 ; L. E., 7 C. P, 
655 ; Kendall v. London and Sonth Western Bail, 
Co., 41 L. J., Ex. 184; L. R, 7 Ex. 373.) * But 
a company may exclude the carrying of animal^ 
from their public profession of carriers, and receive 
and carry them only on special contracts as or- 
dinary bailees for hire. {North Eastern Bail. Co. 
V. Bichardson, 41 L. J., C. P. 60; L. It., 7 
C. P. 75.) 

As regards the persons of passengers, railway 
companies are not to be deemed common carriers, 
so as to be liable for all injuries and damages from 
wliich as common carriers they wojuld not bo ex- 
cused. (Story, Bails, s. 499.) They are .not in- 
surers of the persons of passengers, and are only 
liable for want of duo care. {Beadhcad v. Midland 
Bail. Co., 38 L. J., Q. B. 1G9; L. 11., 4 (i. B. 379.) 
With respect, however, to the ordinary or personal 
luggage of passengers which companies are bound 
to carry free of charge, they are common carriers, 
and therefore insurers. In fact, passengers’ lug- 
gage is on the same footing as any other goods 
sent alone. {Macrow v. Great Western Bail. Co., 
40 L. J., Q. B. 300; L. R, G Q. B. G12 ; Cohen 
V. Great Eastern Bail. Co., 45 L. J., Ex. 298, per 
Bramwell, B.) 

Such in brief outline is the liability, of railway 
companies at common law. • By statute their 
general liability has been somewhat restricted. 
Jhere are certain classes of goods for which they 
only become liable as common carriers when the 
sender at the time of delivery to the company 
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takes certain steps to attach this Kahility. While 
goods are being carried on land by a company 
they are entitled to the protection of the Carriers 
Act (1 Will. 4, c. G8). This act was, as appears 
by the preamble, intended to protect carriers from 
the practice of consignors in sending packages 
containing valuables without declaring their nature 
and value, and by this concealment lulling the 
vigilance of the carrier in taking steps for the 
protection of the articles according to their nature; 
and it enacts (sect. 1) that, as to the articles therein 
enumerated, when their value exceeds 10/. the car- 
rier shall not be liable unless their nature and value 
is declared at tjie time of delivery for carriage. 

With respect to live stock carried by railway 
companies, the legislature, without taking away 
their liability for loss or injury, has limited the 
amount for which they shall be liable in the case 
of horses, cattle, sheep and pigs when the customer 
at the time of delivery for carriage fails to declare 
their higher values. (17 & 18 Viet. c. 81, s. 7.) 
All the provisions of this act, which is called the 
Kailway and Canal Traffic Act, 1854, are now 
extended to traffic carried on by railway companies 
by means of steam vessels. (31 & 32 Viet. c. 119, 
s. 16.) 

A yet further limitation as to sea transit has 
been placed* within the power of companies where 
they undertake th^ conveyance of goods and live 
stock, partly by railway and partly by sea. 31 & 
32 Viet. c. 119, 8. 14, enacts, “that where a con^^ 
pany by through booking contracts to carry any 

nnimnls- Inofmo-p. or ornorls ■From to ■nlp'^ 
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partly by railway and partly by sea, or partly by 
canal and partly by sea, a condition exempting the 
company froyi any loss or damage wMcb may 
arise during the carriage of such animals, luggage 
or goods by sea from the act of God, the king^s 
enemies, fire, accidents from machinery, boilers 
and steam, and all and every other dangers and 
accidents of the seas, rivers and navigation, of 
whatever nature and kind soever, shall, if published 
in a conspicuous manner in the ofiice whore such 
through booking is effected, and if printed in a 
legible manner on the receipt or freight note which 
the company gives for such animals, luggage or 
goods, be valid as part of the contract between the 
consignor of such animals, luggage, or goods, and 
the company, in the same manner as if the com- 
pany had signed and delivered to the consignor a 
bill of lading containing such condition.’^ 

By 34 & 35 Viet. c. 78, s. 12, it is enacted, 
that where a railway company, under a contract 
for carrying persons, animals or goods by sea, pro- 
cure the same to be carried in a vessel not belong- 
ing to the railway company, the railway company 
shall be answerable in damages in respect of loss 
of life or personal injury, or in respect of loss of, 
or damage to, animals or goods, in like manner 
and to the same amount as the railway company 
would be answerable if the vessel had ];)elonged to 
the railway company ; provfded that such loss of 
life or personal injury, or loss or damage to animals 
^ goods, happens to the person, animals or goods 
(as the cose may be) during the carriage of the 
same in such vessel, the proof to the contrary to^ 
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lie upon the railway company.’’ This act operates 
to extend all the provisions of the Eailway and 
Canal Traffic Act, 1854, to companies in respect 
of their carrying goods and live stock under a 
‘contract in steam vessels not belonging to them. 
[Doolan v. Midland Rail Co,y L. 11., 2 H. L. 792 ; 
25 W. E. 882.) 

In addition to the limitations expressly con- 
ferred by statute, railway companies may limit 
their liability by special contracts or conditions. 
(17 & 18 Viet. c. 31, s. 7.) But such contracts 
must bo just and reasonable in their terms, and 
must bo ill writing signed by the owner or person 
delivering tbe, goods to the company. {Peek v. 
North Staffordshire Rail. Co., 32 L. J., Q. B. 241; 
10 II. L. C. 473.) No general notice given by 
the company, however published, will limit their 
liability, (lb.) And this applies, whether the 
transit is performed wholly by land (ib.), or partly 
by sea in vessels belonging to the company {Cohen 
V. South Eastern Rail. Co., 4G L. J., Ex. 417 ; 
L. E., 2 Ex. I). 253), or in vessels not belonging 
to them, but by which they procure the traffic to 
be carried. {Doolan v. Midland Rail. Co., supra.) 
A company cannot by contract relievo themselves 
from their o\mi wrong, or from responsibility for 
the negligence or fraud of their oi\ti servants. {Ib.) 

The liability of a railway company receiving 
goods attaches until Ihe goods reach the destina- 
tion to which they ore booked, so that if a com- 
pany receive goods to be sent to a place beyon^ 
their own termini, and to reach the destination 
the goods have to pass over continuous lines of 
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railway belonging to other companies, or into the 
hands of different carriers, the receiving company 
will be liable on the contract to carry for the * 
whole distance, notwithstanding the loss or injury 
does not arise on their own line {JS[uHchami> y* 
Lancaster and Preston Junction Rail Co.y 8 
M. & W. 421 ; Mytton v. Midland Rail Co.y 28 
L. J., Ex. 385 ; 4 11. & N. 615 ; Bristol and 
Exeter Rail Co, v. CoUinSy 29 L. J., Ex. 41 ; 7 
H. L. C. 194) ; and this, although the des- 
tination is a place without the realm. {Crouch 
V. London and North Western Rail Co.y 23 L. J., 

C. P. 73 ; 14 C. B. 255.) It makes no difference 
that the goods are directed by the. sender to bo 
sent part of the way by sea, and by a different 
route to that which would have been adopted if no 
such direction had been given. {Wilhy v. West 
Cornwall Rail Co,y 27 L. J., Ex. 181 ; 2 II. & N. 

703.) 

A company may, however, stipulate at the unless 
time they receive the goods, that tlicy will not stipulate 
be liable in respect of goods destined beyond the 
limits of their own line after they have delivered 

thoirowu 

them over to another carrier in the usual course of line, 
further conveyance {Aldridge v. Great Western 
Rail Co.y 33 L. J., C. P. IGl ; 15 C. B., N. S. 

582) ; and such a contract, as not affe,i;ting the 
traffic on the company’s own line, will mot require 
to be signed by the sender, llul to claim exemp- 
tion under such a stipulation, it must be shown 
th^t the goods passed into the custody of some 
other carrier who would be responsible before they 
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were lost or injured. {Kent t. Midland Rail Co,, 
44 L. J., Q. B. 18 ; L. E., 10 Q. B. 1.) 

Where a contract is made with one company, to 
carry over their own and other lines, with a con- 
* dition against liability for injxuy arising on 
another line, and injury does so arise, the latter 
company cannot be sued upon the contract {Coxon 
V. Great Western Rail. Co., 29 L. J., Ex. 165 ; 6 
H. & N. 274), unless, as has been suggested, 
where there are circumstances to constitute the com- 
panies partners (ib .) ; or where the first company 
can bo shown to be the agent of the other company. 
(And see Fonlkes v. Metropolitan District Rail, Co,, 
28 W. E. 02p.) 
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CHAPTER II. 

OBLIGATION OF COMPANIES TO RECEIVE GOODS 
OFFERED FOR CARRIAGE. 

As common carriers railway companies are under Railway 
a legal obligation to receive from all persons and bound to 
carry all such goods as they are empowered, pro- poods 
fess, and have convenience to carry, or are in the tw tboy 
habit of tahing, tendered to them for conveyance carry from 
on their usual route, and for whicli the hire is 
offered, treating all persons alike caicris pavihus^ 
upon the same terms and at like rates {Crouch v. 

London and North Western Itail. Co,^ 2^1 L. J., 0. P. 

73 ; 14 C. B. 25o ; Garton v. Bristol and Exeter 
Bail, Co,, 30 L. J., Q. B. 273; 1 B. & S. 112) ; 
and they are liable to an action for refusing to 
receive for carriage such goods as they are accus- 
tomed to carry without special reason for refusing. 

But their duty to receive things brought for 
carriage is regulated by their own will in many 
respects. They may choose by a public j)rofe88ion 
the kind of conveyance, the times for transit, the 
mode of delivery, and the articles to be carried, 
and the duty to receive is alwa/s limited by the 
convenience to carry. {McManus v. Lancashire and 
Yqpkshire Rail Co., 28 L. J., Ex. 353 ; 4 II. & N. 

327, per Erie, C. J.) A company is not bound to i>ound to 
receive for carriage goods which they do not pro- to 
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theirpublic fess to the public to carry, or consigned to a 
profession, whether intermediate or terminal, to which 

• they have not been in the habit of carrying the 
class of goods offered. A carrier may profess to 
• carry light goods only, and then he cannot be com- 
pelled to carry heavy goods ; or he may say that 
he will carry from Manchester to London, and not 
from the intermediate stations, and then he cannot 
be made to carry goods from those places ; but as 
soon as ho has publicly professed to carry in any 
particular manner, and so long as he does so, he is 
bound to carry the goods of any one, if he has 
room in his conveyance, and the price of the car- 
riage bo tendered when the goods are offered. 
{JoJofson V. '^Midland l^aiL Co., 18 L. J., Ex. 3G6 ; 
4 Ex. 371, per Parke, B.) And it was accordingly 
held that, although a company carry coal and 
other goods for hire from one end of their line to 
the other, and cany goods other than coal from an 
intomediate station, they are not bound to carry 
coal from that station unless they have publicly 
professed to do so ; and even if they have held 
themselves out as carriers of coal from that station, 
no action will lie for refusing to carry coal from 
it, unless it bo shown that the company had con- 
veniences at the station for receiving and carrying 
the coal. {Johnsonx. Midland llaiJ. Co., supra.) And 
where a railway company posted up in a particular 
station a list of t(511s, including those taken for 
coal, it was held not sulEcient evidence of their 
holding themselves out to the public as common 
carriers of coal from that station. {Oxlade v. North 
Butquasro Eastern Hail. Co., 9 W. E. 272.) The authority 

by the ^ 
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of these cases has been questioned by the Eailway 
Commissioners, who considered that the common 
law obligation on railway companies as land car- 
riers to carry only such goods and between such 
places as they publicly profess to carry, has been 
extended by the Eailway and Canal Traffic Act, 
1854 (17 & 18 Viet. c. 31), which requires every 
railway company according to its powers to afford 
all reasonable facilities for the receiving, forward- 
ing and delivering of traffic upon and from its 
railways {post, Chap. III.) And they thought 
that questions as to how far a sender of goods may 
require delivery at any station ho may appoint, or 
as to how far a railway company is liable to carry 
goods of every kind, or for all persons alike, are 
to be determined in each case, not with reference 
to what a railway company may choose to do or 
may ordinarily do, but with rcferonce to wliat may 
bo within their powers, and at tlio same time a 
reasonable requirement. {Thomas v. Novth Staf- 
fordshire Rail, Co,, 21 Sol. Jour. 183.) 

If a company have have been in the habit of 
carrying a particular class of goods by a certain 
train only, although such train should bo run but 
once a day or once a week, they cannot bo com- 
pelled to receive such goods for carriage by any 
other train; but where a railway company received 
cattle for carriage, and it did not appear that there 
were any ordinary cattle trains cyi the lino, it was 
held to be properly left to the jury to say what 
was a reasonable time within which to carry them, 
arfd therefore whether the company were bound 
to send the cattle by special train. {Donohoe v. 
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London and North Western Rail Co., 15 W. E, 
792.) 

CompanieB are entitled to a reasonable time for 
the loading of carriages and marshalling them into 
trains, and would be entitled to refuse to receive 
goods unless offered for carriage a reasonable time 
before the hour at which the train is to be dis- 
patched, {Palmer v. London and South Western 
Rail. Co., 35 L. J., C. P. 289 ; L. li., 1 C. P. 588, 
per Erie, C. J.; (larton v. Bristol and Exeter Rail, 
Co., 28 L. J., C. P. 306, per Williams, J.) On the 
other hand, a company is not to be improperly 
embarrassed by the unduly lengthened custody 
of traffic requiring more than ordinary care, such 
as cattle, and they may refuse to receive such 
traffic an unreasonable time before they are ready 
to dispatch in ordinary course a train embracing 
that particular class of traffic. (See Lane v. Cotton, 
1 Ld. Kaym. 652.) 

A common carrier is not bound to supply more 
oai'ts than he is in the habit of employing because 
more goods are tendered than usual. {Johnson v. 
Midland Rail. Co., 18 L. J., C. P. 368, per Parke, 
B.) But, as regards railway companies, this must, 
it is suggested, be received with some qualification. 
If the pressure of traffic is such as the company 
might reasonably have anticipated and provided 
for, it is' assumed they would not be released from 
the liability to , receive goods on the ground of 
want of convenience, (See Wallace v. Ch^eat 
Southern and Western Rail. Co., 17 W. E. 4G4.) 

It would be too much to say that any defective 
packing, however slight, would be ground for re- 
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fusing to receive goods. But such refusal would 
be justified where the packing is so defective that, 
looking to the character of the goods and the 
nature of the ‘journey, their condition will entail 
upon the company extra caro and extra risk. (See 
Munster v. South Eastern Rail Co,^ 27 L. J., C. P. 
308; 4 C. B., N. S. 676, per Williams, J. ; Hart 
V. Baxendak, 16 L. T., N. S. 396.) 

It will be ground for refusal to receive goods 
that the customer refuses upon delivery to pay a 
reasonable price for their carriage. ( Wi/hl v. Pich^ 
ford^ 8 M. & W. 443 ; post^ Chap. V., s. 1.) 

Railway companies may refuse dangerous arti- 
cles, as aquafortis, gunpowder, oil of vitriol, and 
lucifer matches; and any persons feending such 
without distinctly marking their nature da the 
outside of the package, or otherwise giving notice 
in writing to the book-keeper, or other servant of 
the company with whom the same is left at tlie 
time of sending, shall forfeit to the company 20/. 
for every such offence. (8 & 9 Viet. c. 20, s. lOo.) 
A guilty knowledge, however, on the part of the 
sender is necessary to render him liable to the 
penalty ; and therefore, where a carrier, who de- 
livered dangerous goods to a railway company, was 
imposed on by his customer, it was held that the 
carrier could not be convicted. {Ilearne v. Garton^ 
28 L. J., M. C. 216 ; 2 EU. & Ell. 66.) - 

The company may require ^parcels stbpected to 
contain goods of a dangerous nature to be opened 
to ascertain the fact. 

•By 38 Viet. c. 17, railway companies may make 
bye-laws for regulating or prohibiting or subject- 
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ing to conditions and restrictions the conveyance 
of gunpowder and other explosives over their line 
of railway. (Sects. 3, 35, 39.) 

If the customer in sending dangerous articles 
does not take reasonable care to have the dangerous 
nature distinctly communicated to the company or 
their servants, ho will ho liable for damages caused 
by it ; as where a person sent a carboy of nitric 
acid, merely informing the carrier that it was acid, 
{Farrant v. Barnes, 31 L. J., C. P. 137 ; 11 C. B., 
N. S. 553.) 

The right of the company to have parcels opened 
only extends to those suspected to contain dan- 
gerous articles ; they have no general right in all 
cases under ‘all circumstance^ to require to be 
informed of the contents of packages tendered to 
bo carried, {Crouch v. London and Xorth Western 
llaiL Co., 23 L. J., C. P. 73 ; 11 C. B. 255.) 

A railway company is bound to receive 
“ packed parcels ’’ from other carriers, and charge 
for tliem at the same rate as similar goods of other 
persons. {Crouch v. Great Northern llaiL Co., 
23 L. J., Ex. 148; 9 Ex. 55C.) 



( 17 ) 


CHATTER III. 

KEASONABLE FACILITIES AND UNDUE PREFERENCE. 

In addition to tho common law liability imposed 
upon railway companies to receive goods from all 
persons aliko witliout making any personal dis- 
tinctions, it is provided by sect. 2 of tlio Hailway 
and Canal Traffic Act, 1854 (17 & 18 Viet. c. 81), 
as follows : — 

‘‘ Every railway company, canal company, and n & is 
railway and canal company, shall, according to g. 2 . 
their respective powers, afford all roamntddc fncUHivn 
for the receiving, forwarding, and delivering of 
traffic upon and from tho several railways and 
canals belonging to or worked by such companies 
respectively, and for tho return of carriages, 
trucks, boats and other vehicles ; ami no compani/ 
shall make or glee anij undue or unrcamiahle prefer^ 
ence or advantage to or in favour of any particular 
person or company^ or any p^articular description of 
traffic in any respect whatsoever y nor shall any such 
company subject any particular person or company, 
or any particular description of traffic^ to any 
undue or unreasonable prejudiSe or disadvantage 
in any respect whatsoever; and every railway 00 m- 
panjr and canal company, and railway and canal 
company having or working railways or canals 
which form part of a continuous lino of railway or ^ 

K, C 
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canal or railway and canal communication, or 
which have the terminus, station, or wharf of the 
one near the terminus, station, or wharf of the 
other, shall afford all due and reasonable facilities 
for receiving and forwarding all the traffic arriving 
by one of such railways or canals by the other, 
without any unreasonable delay, and without any 
such preference or advantage or prejudice or dis- 
advantage, as aforesaid, and so that no obstruction 
may be offered to the public desirous of using such 
railways or canals or railways and canals as a con- 
tinuous line of communication, and so that all 
reasonable accommodation may, by means of the 
railways an^ canals of the several companies, be at 
all times afforded to the pilblic in that behalf.’’ 
(Explained and amended by 36 & 37 Viet. c. 48, 
s. 11, infra ^ p. 38.) 

Sect. 3 enables parties complaining of any undue 
preference or other act in contravention of sect. 2, 
on the part of a company, to apply and obtain 
from the Court of Common Pleas an injunction 
restraining the company from continuing so to 
act. 

By 3G & 37 Viot. c. 48, s. 4, her Majesty was 
empowered, to appoint three railway commis- 
sioners, and by sect. 6, any person complaining of 
anything done, or of any omission made in viola- 
tion or contravention of sect. 2 of the Eailway 
and Canal Traffic Act, 1854, or of sect. 16 of the 
llegulation of Eadways Act, 1868, or of that act, 
may apply to the commissioners, who shall have 
and may exercise all the jurisdiction conferred by 
sect. 3 of the Eailway and Canal Traffic Act, 



REASONABLE FACILITIES AND tJNDtTB PREFERENCE. 


19 


1864, on the several courts and judges empowered 
to hear and determine complaints under that act. 
This act is continued in force by 42 & 43 Viet. 
0. 57. 

The act gives no appeal from the decisibn of 
the commissioners, except in the form of a special 
case upon some question of law (sect. 26). But 
an order of the commissioners may bo restrained 
by prohibition of the High Court of Justice {South 
Eastern Rail, Co, v. Railmiy Commissioners^ L. 11., 
6 Q. B. 1). 217 ; 28 W. It. 464) ; and this is the 
proper mode of calling in question any order they 
may moke. ( Toomer v. London^ Chatham^ and Dover 
Rail Co,, 47 L. J., Ex. 276 ; L. 11., 2*Ex. D. 450.) 

The jurisdiction conferred by the second section 
of the Railway and Canal Traffic Act, 1854, is 
certainly very wide, but the language employed is 
not very explicit, and the exercise of the jurisdic- 
tion was from the commencement considered as 
attended with much difficulty. (Per Cloasby, B., 
Toomer v. London, Chatham, and Dover Rail Co,, 
supra,) The act seems to confer jurisdiction to 
deal with three classes of evils, viz. : (1) want of 
reasonable facilities in receiving and forwarding 
traffic ; (2) undue preference ; and (3) the inhar- 
monious working of different companies with 
respect to continuous traffic. The langufige and 
scope of the act has recently undergone a full and 
elaborate examination in the ease* of South Eastern 
Rail Co, V, Railway Commissioners (41 L. T., N. 8. 
760 ; 28 W. R. 464.) In this case Cockbum, C. J., 
said: ‘‘The act does not, as remedial statutes 
generally do, recite the mischief against which its 
c2 
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enactments are directed. In the absence of any 
express declaration of its purpose, what the act 
was intended to remedy must therefore be sought 
in its provisions ; and these we find to relate to un- 
reasonable delay or obstruction in the working of 
the traffic, to undue preference, and to the want 
of harmonious co-operation between different com- 
panies with respect to continuous communication.’^ 
The clause as to affording reasonable facilities” 
is in itself wide enough to give authority to inter- 
fere even with the construction of the railway, and 
to direct the providing of now or improved struc- 
tural accommodations. This view of its seope 
seems to have been adopted by the judges in the 
case of Caferham Rail, Co, v. London and Brighton 
Rail, Co, (20 L. J., C. V, 101 ; 1 C. B., N. S. 410,) 
in granting a rule nisi, which however was never 
drawn up. This view was also acted upon by the 
liailway Commissioners in several cases, and ulti- 
mately, in a case in which they issued an order 
directing a company to execute certain structural 
works in respect of their railway, amongst others, 
to extend the limits of stations, to widen a bridge 
80 as to admit of two instead of one double set of 
linos, to increase existing platforms and yards, to 
cover with roofs certain platforms and yards, &c., 
the matter came before the Queen’s Bench Divi- 
sion upon a prohibition, and it was held by Cock- 
bum, C. J., and Manisty, J. {disseniicnie Lush, J.), 
that the section gave no power to make such an 
order {South Eastern Rail, Co, v. Railway Camtiiis^ 
sioners, L, E., 5 Q. B. D. 217; 28 w’ E. 464) ; 
that the act did not justify interference with the 
structural accommodation of railways, so that when 
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the traffic increases beyond what was originally 
contemplated, to compel the erection of new ac- 
commodation, but merely gave power to compel a 
railway company to so use and manage its stations 
and works, and so conduct its business as to afford ' 
accommodation reasonably to bo expected of it 
with the means at its disposal, for receiving, for- 
warding, and delivering traffic; and per Cockburn, 
C. J., possibly even to the extent of dotermining 
the number of trains to be run, or the times of 
departure, or the like. 

To induce the interference of the Court on a 
question of ‘‘reasonable facilities,” it is necessary 
to show a public inconvenience, and jiot merely an 
individual grievance. [Barret v. Great Northern 
Bail, Co,, 20 L. J., 0. V, 83 ; 1 C. B., N, S. 423 ; 
Beadell v. Eastern Counties Bail, Co., 20 L. J., 
C. P.250; 2C. B.,N. S. 509.) 

It is an undue preference on the part of a com- 
pany when every person has not the same facilities 
for forwarding goods that are conceded to particu- 
lar persons. The following are instances held by 
the Courts to amount to undue preference: — 
"Where a railway company permitted a carrier 
(who acted as superintendent of their goods traffic) 
to hold himself out as their agent for the receipt 
of goods to bo carried on their line, and^his office 
as the receiving office of the company, /ind goods 
were received by him at thht "place without re- 
quiring the senders to sign conditions which the 
company required all other earners who brought 
goods to their station to sign. [Baxendale v, Bristol 
and Exeter Bail, Co,, 11 C. B.,N. S. 787.) Where 
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a company closed their offices at a certain hour, 
and refused to receive goods tendered to them 
after, with the proper amount of carriage, while 
at the same time they continued to receive goods 
of the same class, prepared in the same manner, 
from a particular individual. [Garton v. Bristol 
and Exeter Bail Co,, 30 L. J., Q. B. 273 ; 1 B, & 
S. 112; Same v. Same, 28 L. J., 0. P. 306; 6 
C. B., N. S. 639.) Where a company admitted 
into their stations their own vans with goods to be 
forwarded that night at a later hour than they 
admitted those of other persons [Palmer v. London, 
Brighton and South Coast Bail, Co,, 40 L. J., C. P. 
133 ; L. R., Q C. P. 194) ; and query, whether the 
railway company would have been justified in 
giving such preference to themselves to the exclu- 
sion of other carriers if it were necessary in order 
to enable the general public to have the benefit of 
sending late parcels. [lb, ; and see Palmer v. 
London and South Western Bail, Co,, 35 L. J., 
C. P. 289 ; L. K, 1 C. P. 588.) 

In the same way a company is guilty of undue 
preference when they favour any particular person 
in the delivery of goods. Where a company em- 
ployed an agent to receive goods arriving at the 
C. station, and deliver them to the consignees in 
the towm of C., and refused to deliver at the 
station tOo carriers who had general written orders 
from persons in the town authorizing delivery of 
goods arriving for them, but required written 
orders specifying the goods, the Court held this^to 
be an undue preference to the company’s agent. 
{Parkinson v. Great Western Bail. Co,, 40 L. J., 
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0. P. 222; L. R., 6 C. P. 554; Fkhhoume v. 
Great Southern and Western Rail Co.y 19 Sol, 
Jour. 859.) In determining questions of pre- 
ference, regard will be had to the convenience of 
the public, and the interest and convenience of 
the company with regard to its general traffic. 
Where a company was compelled, by the increase 
of its business, to separate its mineral from its 
goods traffic at the 0. station, and transferred the 
former to another station, but retained the mineral 
traffic at 0., so far as regarded the cools of the 
corporation of M., whoso gas works were close to 
the station, and communicated therewith by a 
siding, so that the traffic could be removed at 
once, the Railway Commissioners found -as facts 
that it was for the public convenience and benefit 
that the company should deliver the coals of the 
corporation at 0., as well as convenient for the 
company, and held that the preferencjo to the cor- 
poration was not undue. {Lees v. Lancashire and 
Yorkshire Rail Co.^ 18 Sol. Jour. C29.) 

In Cooper v. London and South Western Rail 
Co, (27 L. J., C. r. 324 ; 4 C. B., N. S. 738), the 
company had been in the habit of unloading all 
goods and placing them in or near the owners’ 
waggons ; and under a new system they declined 
to unload for C. (whoso goods were sent in large 
quantities and in separate trucks) witj^out extra 
pay. They continued to unJoad for P. who sent 
small quantities, which, being put into trucks 
\dth the company’s own traffic, it teas convenient 
to the company to continue to unload. The Court 
refused to order the company to unload the oom- 
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plainant’s goods also, his application to the Court 
being for this, and not for an injunction to desist 
• from unloading P.’s goods, and it was not proved 
that he had requested the company to remove the 
• causei of complaint. The judges intimated an 
opinion that had the application been so framed, 
and a proper request made to the company to 
demt from unloading P.’s goods, they would pro- 
bably have given relief, especially if the unloading 
of P.’s goods could be shown to be prejudicial to C. 

Coal depot. In the case of Wed v. London and North 
Western Rail Co. (39 L. J., C. P. 282 ; L. E., 
6 C. P. 622), two coal dealers, A. and B., were 
in the habit of sending coal by the E. and 8. 
Eailway to L. At other stations on that line 
the practice of the company seems to have been 
to apportion a quantity of land near the station 
amongst those merchants who required it, as 
wharves or depots for the reception of coal. 
From the nature of inland coal traffic this wharf 
or depot accommodation was almost necessary to 
its being carried on profitably. At L., however, 
the company allowed A. to hold, subject to a 
month’s notice, as a coal wharf, the whole of the 
land adjoining the station which they considered 
they could appropriate to such a purpose. A. had 
in fact only used part of it, and used it for the 
purpose qf stacking his coal till sold; B. found 
that imless put on* the same footing as A., he 
could not carry on a coal trade at L., and he 
therefore applied to the Court to compel the com- 
pany eithel* to take away A.’6 privilege, or to put 
him in a similar position. The Court, being 
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equally divided in opinion, the rule dropped. 
But the ground on which the dissentient judges 
thought the* application ought to be refused was 
“that it had nothing whatever to do with the 
conveyance and transport of the coal, or with any 
facilities or accommodation relating to conveyance 
and transport,’’ and was therefore not within the 
statute. 

Any arrangement in favour of one class of 
vehicles entering their station yards over others 
of the same class, will be an undue preference on 
the part of the company, where it is shown to 
occasion public inconvenience, and there is no 
cause, such as want of space, for the preference. 
{Marriott v. London and JSotdh Western llaiL Co,^ 
20 L. J., 0. r. 154 ; 1 C. B., N. S. 491).) 

The question of undue preference has arisen 
most frequently in connection with the liability 
of companies, xmder what is called the “ equality 
clause ” contained in 8 & 9 Viet. c. 20, s. 90 
{infra^ Chap. V. s. 1), and similar clauses in the 
special acts of the companies, by whicli it is pro- 
vided, that the tolls “ shall bo charged equally to 
all persons, and after the same rate, whether per 
ton or mile, or otherwise, in respect of all goods 
of the same description passing over the same 
portion of the same lino of railway under the 
same circumstances ; and no reduction 9 r advance 
in any such tolls shall be mcftlcj either directly or 
indirectly, in favour of or against any particular 
company or person using the railway.” 

The question, what is the meaning of the 
equality clause when it speaks of tilings of a “ like 
description” conveyed under “the like circum- 
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stances,” ought to be answered by saying that 
things are of the “like description” when they 
are similar in those qualities which affect the risk 
and expense of carriage, and that they are con- 
veyed under “like circumstances” where the 
labour, risk and expense are in the opinion of the 
jury the same, otherwise not. {Great Western 
RaiL Co, V. SuttoHj 38 L. J., Ex. 177 ; L. R., 4 
II. L. C. 226, per Willes, J.) So that, in order 
that the charges may differ, there must be a 
difference of services rendered, or of circumstances 
in respect of the passage of the goods over the 
rails. {Evershed v. London and North Western 
RaiL Co,y 48^ L. J., Q. B. 22. ; S, C, sub noin, 
London and North Western Rail, Co, v. Evershedy 
L. R,, 3 App. Ca. 1029.) 

The following are the chief cases dealing with 
preferential tariffs, •which have been decided to 
amount to undue preference. 

In Ransome v. Eastern Counties Rail, Co, (26 
L. J., C. r. 91 ; 1 C. B., N. S. 437), a company 
had made an agreement with A. to carry for him 
coals during three years, from Peterborough to 
various places on their lines of railway at certain 
rates ; B., a coal merchant at Ipswich, sent coals 
(which had been brought to that port by sea) to 
various places on the same lines of railway, and 
the company charged him a much larger sum per 
ton in proportion, tef the distance over which the 
coals were carried than they charged to A. ; the 
professed object of the difference being to enable 
A., whoso coals came to Peterborough by railway, 
to compete in the coal trade of the district with B., 
who had the advantage of ha’ring his coals brought 
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to Ipswich by sea. It was held an undue preference ; 
though it was laid down that in determining 
whether a company has given “ any unduo and 
unreasonable preference/’ the Courts imy take into 
consideration the fair interests of the railway itsefy 
and entertain such questions as whether the 
company might not carry larger quantities, or for 
longer distances, at lower rates per ton per mile, 
than smaller quantities or for shorter distances, so 
as to derive equal profit to itself. 

In Oxlade v. North Eastern Rail Co, (26 L. J., 
C. P. 129 ; 1 C. B., N. S. 454), a railway com- 
pany, from a desire to introduce northern coal and 
coke into Staffordshire, were induced to moke 
special agreements with certain merchants for the 
carriage of coal and coko at a lower rate than their 
ordinary charge, it w^as held that this was not a 
legitimate ground for making such agreements, 
and that lowering their rate for tliat purpose, 
there being nothing to show that the pecuniary 
interests of the company were affected^ was giving an 
undue preference. 

In Har ris V. Cocker mouth, ^e. Rail. Co. (27 L. J., 
C. P. 162 ; 3 C. B., N. S. 093), carrying coals from 
a colliery along a railway at a lower rate of charges 
than coals from other coal pits in the same locality, 
in consequence of a throat from the owner of the 
coUieiy to construct another railway by jvhich the 
traffic would have been diverted if the railway 
company had not consented to carry at such lower 
rate, was held an undue preference by the com- 
pany. 

So it was held an undue preference where a 
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company made a scale of charges for the carriage 
of coals from P. and I. respectively to various 
places, the effect of which was to diminish the 
natural advantages which the I. dealers possessed 
over those of P. — from their greater proximity to 
those places — by annihilating (in point of expense 
of carriage), in favour of the latter, a portion of the 
distance between P. and those places. {Ramome 

V. Easiern Counties Rail, Co.y 27 L. J., C. P. 166 ; 
4 C. B., N. S. 135.) 

In Evershed v. London and North Western Rail, Co, 
(48 L. J., a. B. 22 ; L. R., 3 App. Ca. 1029), the 
premises of throe firms of brewers were connected 
by sidings with the M. railway, but not with the 

L. railway, and the L. railway, in order to obtain 
traflic which would otherwise bo conveyed by the 

M. railway, carted the goods of those three firms 
gratuitously to and from their station, and also 
allowed them a rebate of 9^/^. per ton in respect 
of terminal charges. Other firms not so connected 
with the M, railway were charged Is, per ton for 
cartage, and allowed no rebate, and it was held an 
undue preference. And so where a company, in 
order to compete with sea carriers, charged a less 
tonnage rate to persons within a six miles radius 
of a certain port than to those beyond that radius. 
{Rudd V. Loudon and North Western Rail, Co,y 26 

W. R. 75^2; 36 L. T., N. S. 802.) 

If the goods are the same in quantity and 
quality, in the cost of receiving and carriage, 
and in the profit which is thereby made, it is im- 
reasonable to charge more or less for the same 
service according as the customer of the railway 



BBASONABLE FACflLITIES AND tJNDUE PREFERENCE, 


39 


t hmVfl proper, or not to bind himself to employ 
them in totally distinct transactions. (Per Willes, . 

J., in Baxendak v. Great Western Rail Co.y 28 L. J., * 

0. P. 69 ; 6 C. B., N. S. 309 — Bristol case.) In 
that case a preference was given to a customer who * 
engaged to employ other lines of railway distinct 
from, and unconnected with that, in respect of 
which such preference was granted. (An.d see 
Biphteys Casson Slate Co, v. Festimog Rail, Co.^ 32 
L. T., N. S. 271 ; Belkdyke Coal Co, v. British 
Rail, Co., 33 L. T., N. S. 29.) 

Where a company, possessed of a lino from B. 
to C., advertised to convey goods from A. to 0. in company’s 
conjunction with another company, ^it the rate of 
50s. per ton, provided they were eonsigned hi) and to 
their own agent at those respective places, but if 
consigned through any one else they charged 2s. Qd, 
per ton more, it was held an iinduo preforenoo. 
(Baxendale v. North Devon Rail, Co., 3 0. B., N. S. 

324.) 

A company may not give an undiio preference to company 
even to itself in respect of a trade indepenaeni oi Bojiamto 
the railway. In Baxendale v. Great Western Rad, 

Co, (28 L. J., C. P, 81 ; 5 C. B., N. S. 33G— Reading 
case), a railway company formerly charged a uni- 
form rate of 3^. iod. per ton on all goods conveyed 
on their line between R. and P. The goods were 
collected and delivered both by the coixuiany and 
by B. at a charge of 4«. lOr/. per ton. The com- 
pany, who had power under their acts to impose 
t^eir own rates of charge for carrying, but no 
power to impose tolls for collecting and delivering, 
raised the charge for carrying to Ss, 4d., being the ^ 
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aggregate of the above charges, with an intimation 
* to the public that they would collect and deliver 
goods free of all charge. The real purpose of this 
arrangement was to compel persons desiring to 
" have .their goods conveyed by the railway to em- 
ploy the company to collect and deliver such goods, 
and thus to secure this business and the profits upon 
it, as well as to exclude B. from competing vrith 
them in this department of business. It was held 
that this arrangement was an undue preference to 
the company in their separate capacity of carriers 
other than on the line of railway, and also an 
undue prejudice to B. 

The ground of decision was, that where a com- 
pany carries on some other business, they must in 
respect of such business bo taken to bo quoad the 
railway in the position of third parties ; (and see 
Garton v. Great Western liaiJ. Co.y 28 L. J., C. P. 
158 ; 5 C. B., N. S.- G69 ; Baxendule v. Great 
Western Rail Co.y 83 L. J., C. P. 197 ; 16 C. B., 
N. S. 137.) 

But in Baxendale v. South Western Rail, Co. 
(35 L. J., Ex. 108; L. li., 1 Ex. 37), where 
the facts were these : the defendants were in the 
habit of carrying goods from London to the 
Isle of Wight, by their own railway from London 
to Southampton, and thence by tramway and 
steamer ;^the plaintiffs also carried from and to 
the same points, using the defendants’ line from 
London to Southampton, and thence by carts and 
steamer; the plaintiffs claimed to have their 
goods carried by the defendants from London to 
Southampton at a sum equivalent to the defen- 
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Hants’ tlirough charge from London to the Isle of 
Wight, less a fair charge for collection in London, 
and for carrjdng from Southampton station to the 
Isle of Wight : it was held they were not entitled 
to this; the delivery by the defendants beyoyd the • 
limits of their line not being a delivery auxiliary 
to their business as carriers on their own line, and 
therefore differing from a case of delivery in the 
immediate neighbourhood of a station. 

Railway companies are bound to treat common 
carriers the same as other customers for all pur- 
poses, including the mode of charging in the 
aggregate. Usually, a company is bound to 
charge a tonnage rate for parcels above a certain 
weight, with power to charge a greater rate for 
parcels below the prescribed weight. Ciuestions Packod 
have arisen upon this as to the power of com- 
panies to charge carriers sending ‘‘ packed par- 
cels that is, parcels separately below but aggre- 
gately above the weight entitling them to bo 
charged a tonnage rate. It has been decided with 
respect to such parcels that if they are in a com- 
mon envelope, they are to be charged at the ton- 
nage rate, and if there are loose parcels, directed 
by a common direction, from one consignor to one 
consignee, that is sufficient to subject them to the 
smaller charge and nothing more ; but if the 
parcels delivered at the same time are ch!*ected to 
different persons, although consigned to one per- 
son, it has been held that they may be charged 
for separately. {Baxendale v. Eastern Counties 
Mail Co., 27 L. J., C. P. 137 ; 4 C. B., N. S. 63.) 

In this case, however, the Court seems to have 
proceeded upon the ground that the parcels had 
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no marks upon the face of them showing they 
were destined to one common consignee (per 
• Williams, J.), and that therefore the number of 
different directions imposed additional trouble on 
•the company. In a later case, however, where 
each parcel comprised in any consignment was 
distinctly labelled with a label showing that the 
carrier was the consignee, although each parcel 
was also labelled with the address of the person to 
whom it was ultimately to be delivered, it was 
held that the company were not entitled to charge 
for each parcel separately, but only after a ton- 
nage rate, the same as was done when several 
parcels were included in one consignment to the* 
same consignee, simply without any other ad- 
dresses. {Bau'cndaJc v. South Western RaiL Co,y 35 
L. J., Ex. 108; L. R, 1 Ex. 37.) 

Where a company are entitled under their tariff 
to charge a higher rate for “packed parcels,’’ they 
cannot charge one carrier after that rate if they 
do not charge the same to all tradesmen sending 
exactly, the same class of goods. [Great Western 
RaiL Co. V. Sutton, 38 L. J., Ex. 177; L. R, 4 
H. L. C. 226.) 

Customer If a company infringe the equality clause, and 
give an imdue preference to particular customers, 
O' customer paying the excess may recover it in an 
action against the company. [Great Western Rail, 
Co, V. Sutton, supm; Evershed v. London and North 
Western Rail, Co,, 48 L. J,, Q. B. 22 ; L. E., 3 
Apparent -^PP- ^a. 1029.) 

^uud'for Whenever there has been an apparent preference 

application in respeot of the conveyance of ^ods conceded by 
to the V ./ A ^ • A at 

court. a railway company to certain persons to the pre- 
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judice of a oomplainont, there is sufRoient ground 
to call upon the company for an explanation and 
justification of their conduct in the matter. (G«r- 
ton V. Bmfol and Exeter RaiL Co,^ 28 li. J,, C. P. 

169 ; 4 H. Sc N. 33, per Channoll, P.) 

It was however early decided that when tlio Circum- 
statuto speaks of “ vmdue or unreasonable prefer- juTt^ing 
ence or advantage,’’ &o., it implies that then^ may 
bo advantage to one person or to one class of 
traflio that would not bo within the Act. {Xleho!^ 
son V. Great irrstem Rail. Co., 28 L. J., C. V. 89 ; 

5 C. 13., N. S. 3GG.) That in considering such 
questions the Court ought to ttiko into account the 
fair interests of the railway company {Ranmmc 
V. Eastern Counties Rail. Co., ante, p. 2G), and the 
adequacy of the consideration given to the railway 
company in return for the advantages afforded to 
the person proferrod {Nicholson v. (treat Western 
Rail. Co., supra), and the fact whether or not they 
are willing to afford equal treatment to all ])or8()n8 
under the like circumstances (but see Diplunjs 
Casson Slate Co. v. Festiniotj Rail. Co., 32 L. T., 

N. S. 271). 

Mere inequality of charge does not conclusively A com- 
show that there is an undue prefenmee. The 
company may impose a scale of c]mrg(‘s on goods 
of a particular character different from that on thon^iative 
goods of another cliaracter, or on goods over one tiicmw;lvci. 
part of their line different from what is enlarged 
over another part of the same line, without a dc'siro 
to favour any particular kind of traffic or any par- 
ticufiir individual, but intiuenced only by a con- 
sideration of the expense of carriage. And a 
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company will be justified in carrying goods for one 
person at a less rate than that at which they carry 
the same description of goods for another person, 
if there are circumstances which render the cost to 
the,oompany of carrying for the former less than 
the cost of carrying for the latter. 

Some instances of bargains giving advantages 
to customers, but not regarded as amounting to an 
undue preference, are given below. 

It is open to a railway company to make a bar- 
gain with a person, provided they are willing to 
make the same bargain with any other person, 
though that other may not be in a situation to 
avail himself of it. If a million tons are carried 
for A. at a certain rate, B. may demand the same 
rate for the same quantity, though he never will, 
nor can, avail himself of it because his dealings 
are too small. {Eirnhcd v. London and North 
WcHfern RaiL Co,, 47 L. J., Q. B. 284 ; L.R, 3 
Q. B. D, 135, per Bramwell, L. J.) 

A company may make a proportionately less 
charge per ton for goods carried a greater than for 
goods carried a less distance. {Strick v. Swansea 
Canal Co., 33 L. J., C. P. 240 ; 10 0. B., N. S. 
245 ; Foreman v. Great Eastern Rail Co., 19 Sol. 
Jour. 774.) 

It is not an imdue preference for a company to 
carry at a lower rate in consideration of a guarantee 
of large quantities and full train loads at regular 
periods, provided the real object of the company 
is greater remunerative profit by the diminished 
cost of carriage, although the effect is to exclude 
from the lower rate persons who cannot give the 
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guarantee, {Kic/tokon v. Great Western JlaiL Co.,, 

28 L, J., C. P, 89 ; 5 C. B., N. S. 306 ; Greenop 
V* South Eastern RaiK Co., 20 Sol, Jour. 830,) 

It may happen that a scolo of charges and other 
terms and conditions are so arranged for shhrt rointivoiy 
distanoes, small quantities, &c., as to lie excessive, 
unfair, and unroasonahlo as compared with the 
terms granted for largo quantities, long distances, 
etc.; and had this point Ix^en raised in the ease of 
Nicholson V. Great IT* stern RifU. Co. {supra), the 
Court intimated that it would have felt hound to 
submit these matters to a detailed investigation hy 
an engineer or trallic manager of a railway, who 
would be able by calculation to arrivcpat d satis- 
factory result upon the principles recognized by 
railway companies of obtaining tlio greatest quan- 
tity of work from nn engine, plant, and staff, at 
the least expense. In other words, tlio Court, 
whilst recognizing the principle that tlio cost of 
carriage to the company being less in some coses 
than others, and other circumstances, may be 
grounds for graduated and varying charges, has 
indicated that it is prepared to ascertain that oven 
the vaiying scales and terms are rclaih'eJy fair and 
reasonable, so that even those *who cannot gua- 
rantee the most favourable terms may not bo 
charged more than proportionately higher rates. 

For the convenience of their traffic, confiianios Adjuit- 
, . . • T i * ‘iV of 

are obliged to divide their area into districts, with districts. 

distinct rates and arrangements applicable to each; 
yet if such districts are arranged for the con- 
venience of the company and not to give any 
preference or partiality, the Court will not inter- • 

D 2 
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fere. Thus, where a railway company had created 
districts in Which they carried coals at reduced 
rates for quantities not less than full train loads 
, of 200 tons, and so adjusted those districts that 
the' places where the complainants the I. dealers 
traded were distributed into three districts; in each 
of which the traffic was, in consequence of such 
division, insufficient to enable them to send the 
required quantity, and avail themselves of the 
lower rates. The I. dealers alleged that in order 
to take advantage of the reduced rate, they would 
necessarily (in consequence of the parts to which 
they traded having been put into three districts) 
have to send three separate full train loads from 
I., whereas the districts were so arranged that 
dealers from P. had the places in which they dealt 
all in one district. The traffic manager swore 
that those districts were arranged solely with a 
regard to consumption, and not with any view of 
preference, and the complainants did not fully and 
clearly show that the districts could otherwise 
have been arranged, nor clearly establish a case of 
undue preference. {Itaunomc v. Hasteni Counties 
ItaU. Co., 27 L. J., C. P. 166; 4 C. B., N. S. 
165.) The company afterwards charged the re- 
duced rates for the carriage of coals consigned by 
dealers at P. in the prescribed quantities of thirty- 
five tracks for one such district, though not carried 
by the company in one train all the way, the com- 
pany for their own convenience, in consequence of 
steep gradients which would otherwise have re- 
quired extra steam power, detaching at C. some of 
the trucks from the train and sending them on 
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afterwards by the ordinary goods or other trains, 
to which they might bo ndvaiitagoously attached. 
None of the coals were ever left at C. for con- 
sumption there, but were all carried to the district 
to which they had boon so consigned. It was 
that by so doing tho comininy had not given an 
undue preference to tlio consignors at P., since tho 
tariff being valid it was immaterial how tho com- 
pany carried coals most conveniently to themselves, 
provided tho tariff was not infringed. {Sitme v. 
Samr, 2U L. J., C. P. 112!) ; H i\ P., N. S. TOD.) 

Where a company liavo districts for through 
rates extending over lung (llstancf's, tliey are not 
bound to vary tlie rates in respect of slight dis- 
tances. {Lhffif v. XortJidnipton and llanJnfnj liui/, 
Co,y 23 Sol. Jour. (>23.) 

On reviewing tho cases tlio following general 
principles seem to have b(‘en established fur lln^ 
future guidance of tho Courts in deciding ques- 
tions of undue proferonco : — 

1. That the fair interests of tho railway itself 
are entitled to consideration ; but tliis must bo 
understood as confined to interests in their cai)acity 
of railway proprietors, and over that part of the 
line in regard to which tho complaint is made, and 
not extended to their interests in distincjt capa- 
cities, or in undertakings in regard to wliich they 
virtually stand in tho relation of third parties. 

2. That duo regard must be ha<J to tho circum- 
stances wliich cause the trouble or expense of 
carrying to the company for one party, or in ono 
case or set of circumstances, to bo greater than in 
another, provided perfect fairness bo shown by 
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ous tndllc. 


the company in dealing with such differences. 
Hence duo attention will be paid by the Court to 
reasons for preferential dues arising out of long 
distances, largo quantities, wholesale dealings with 
thq company, and generally any other things which 
reduce th(3 trouble and cost of carrying for one 
party as compared with another. 

That preferenexjs are unjust wliich ore given 
for considerations wholly irrespective of circum- 
BtanctiS wliicli could make the inconvenience and 
expenditure for carrying the preferred party’s 
goods less than for others; so that preferences 
given to oompoto with other carriers, or to keep 
out competing linos which the preferred person 
threati'iis to promote, or to induce such person to 
onii>loy tlic company on otlier lines or under- 
takings whicli tliey liave in IianJ, or otherwise to 
Ixaictit tlie company irrcsp(‘ctivo of the dues for 
carrying, have* met w'ith no favour from the Court. 

1. Tliat pr(‘f(‘rcntial taritfs to deprive persons 
or localities of the natural advantages of their 
}>ositiou — as to enable sca-bonie to eom|>eto with 
land-boriit' coals, to encourage the merchandize of 
a remote jdaee, or of dealers at a distance — axe 
unreasonable. 

Tlie third evil witli whicli the second section of 
the Railway and Canal Trallie Act, 1851, was in- 
tended to deal is the inharmonious working of 
different eompanios with respect to continuous 
trallic. This branch of the section w’as explained 
and amended by 80 & 87 Viet. e. 48, s. 11, which 
enacted, that — “Subject as hereafter mentioned!!^ the 
said facihties to be so afforded are hereby declared 
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to and shall include the due and reasonable re- 
ceiving, forwarding, and delivering by every rail- 
way company and canal company and railway and 
canal company, at the request of any other such 
company, of througli traflic to and from the irail- 
way or canal of any other such company at 
through rates, tolls, or fores (in this Act referred 
to as through rates). Provided as follows;— 
(1) The company requiring tlio trafllc to bo for- 
warded shall give written notice of tlio pro})()8ed 
through rate to each forwarding company, stating 
both its amount and its ajiportionnu'iif, and the 
route by which tlio tratlh^ is propostul to bo 
forwarded: (*J) Eacli forwarding coiypauy shall, 
within the prescribed period after the r(‘C(‘ipt of 
such notice, by written notice inform tlio com- 
pany requiring the trallic to bo forward('d wlu^tlier 
they agree to the rate and route; and if tiny 
object to either, tlio grounds of the olijcction 
and provision is made, in tlio case of any objection, 
that it shall l)o referred to the Kailway Oomniis- 
sioners for decision. (See the Act, in the Appen- 
dix.) 

The Commissioners liavo no power to make an 
order which would overridfj an Act oi Parliament. 
Thus, where it was enacte‘d by a special Act that, 
in consideration of a guarantee by a railway com- 
pany of a dividend on the caY>ital of a capal com- 
pany, the canal company should not reduce the 
rates for the time being payable on the canal with- 
oqj the consent of the railway company, it was held 
that the Commissioners had no power without the 
consent of the railway company, and without the 
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railway company being before them, to msike an 
order establishing a through rate over that and 
other canals, and reducing the rates payable on 
tliat canal and others. ( Warwick and Birmingham 
• Caittil Co. V. Birminghan Cnml Co.y 48 L. J., Ex. 
OoO ; 40 L. T., N. S. 846.) 

The Commissioners have no power to make an 
order on two railway companies to afford to the 
]>ublic facilities for conveyance by doing jointly 
nets wliich neither company could do separately 
{Toomcr v. London, Chatham and Dover Hail. Co., 
47 L. J., Ex. 276; L. It., 2 Ex. D. 450) ; and they 
will only interfere if a case of public inconvenience 
is showji. lllarrct v. Great Northern Bail Co., 26 
L. J., C. r. 88.) The obligation of a company to 
niford reasonable facilities for receiving and for- 
warding by its railway traflie coming by another 
railway which forms with it a continuous lino of 
communication, is not limiti'd to the cases in which 
a railway company has accommodation to take over 
such tratlic at the 2)oint of junction. ( Victoria Coal 
and Iron Co. v. Neath and Brecon, ^'c. Bail. Co., 21 
JSol, Jour. 822.) 
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Cim^ER IV. 

COMMENCEMENT OF A RAILWAY COMPANY’S 
LIABILITY. 


Sect. 1. — Delirrn/ to the Coinpanfj, 

A RAILWAY company’s liability ns carriers attaches 
immediately upon the J(‘livcry of the goods to 
them for tlio purpose of carriagi*, and with tho 
destination communicated to them. Tho C(mipany 
undertake not merely to carry goods, but thc^y 
must receive and deliver them. They may or 
may not receive and deliver at tho edge of tluur 
rails ; but be that as it may, from tho time they 
receive them tliey are camel's of them. UndiT 
certain circumstances they do not reeiuvu them at 
the edge of their rails but before. Sometimes 
they collect at receiving houses, or sometimes at 
tho houses of the consignors; but from tlie moment 
of their receipt they are liable as carriers. {Ever- 
shed V. Loudon and North WvHfcrn Jin it. Co., 47 
L. J., Q. 13. 284; L. R., 3 Q. 13. D. 134; per 
Brett, L. J.) 

To render the company liable, however, there 
jiufit be an actual delivery to them or to some ser- 
vant, agent, or other person authorized or placed 
by them in a position to hold himself out to tho 
public as authorized to act on their behalf for this 


Tiidbility 

ih'Uvcry, 


wlHTovor 
tho oom- 
may 
rrc'fivo Uic 
gOOili. 


AdufU do- 
livwy 110- 
cesaoiy. 



42 


THE LAW AFFECTING RAILWAY CARRIERS. 


Delivery < 
ruay be to 
ecrvantu 
and agents 
of the com- 
pouy, 


vrho may 
contract 
for tsax- 
riage, 


purpose (Story, Bail. s. 532), and the goods must 
be placed under their control. {Bergheim v. Great 
Eastern llaiL Co., 47 L. J., C. 1\ 318; L. E.,3 
C. r. 1). 22.) 

It js the duty of a railway company to have 
servants capable of giving directions and of deal- 
ing with ovcr}^thing that the exigency of the 
traffic may require {Taff Vale Rail. Co. v. Giles, 
23L. J., a B. 43; 2 E. & B. 823); and their 
servants acting in the ordinary scope of their em- 
ployment would have authority to receive goods 
and enter into contracts as to the forwarding of 
them. {Long v. Horne, 1 C. ^ 1\ CIO; Winkfield 
v. Packhigton^ 2 C. Si V. 500.) 

As a rule the otiicials at a railway station {Pick- 
ford V. Grand Janet ion Rail. Co., 12 M. Sc W, 766 ; 
Wilson V. York and yefreasfle Rail. Ce., 17L. T. 223), 
the oom]mny’8 drayim^n, where such are employed 
to collect or usually ('olleet goods on the road or at 
the houses of tlie consignors {Dana/ v. Mason, Car. 

45; Pumndale y. JIarf, 21 L. J., Ex. 123; 
0 Ex. 7(10), tlie servants of another carrier en- 
gaged by the company under a sub-contract to 
deliver and collect goods {Matdn'n v. London and 
tsoath Wesfam Rail. Co., 17 li. J., Ex. 271 ; 2 Ex. 
415), a person acH:nistomed to book for the com- 
pany, although the servant of, and deriving his 
authority, from another and separate carrier who 
undertakes the transit during a stage of the 
journey anterior to the goods actually coming 
into the company’s ]xissessiou {}L Coart v. Londpn 
and Xortli Western Rail. Co., 3 Ir. R. C. L. 107, 
402), would be considered persons to whom a good 
delivery miglit be made, and who would be com- 
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potent to enter into a contract, ordinary or special, 
for the carriage of the goods. 

But a* servant could not bind the company 
beyond the authority presumed from his employ- 
ment {Great Wcdeni liaiL Co, v. Willis^ 3-J L. J.,* 
C. R 195 ; 18 C. B., N. 8. 748 ; Horn v. Midland 
Rail Co,, 42 L. J., C. V, 59 ; L. 11., 8 C. R 131 ; 
per Blackburn, J.) ; nor even to the extent of the 
authority presumable from his employment, if the 
customer have notice of a more limited authority 
( Walker v. York and North Midland Rail, Co., 23 
L. J., U. B. 73; 2 E. cV: B. 750) ; nor when acting 
in contravention of his dufy, as where an agent 
whose duty was to give receipts for goods actually 
received, fraudulently gave a receipt for goods which 
had never been received {Coleman v. Richef^, 24 
L. J., C. R 125; 16 C. B. 104) ; nor when mating in 
defiance of the known course of Inisincss of the 
company, as where a com])any notified that they 
would not carry cattle unless they wore delivered 
to a porter, who after counting them, gave to tho 
person delivering tliem a consigiunont note signed 
by both tho person delivering and tho porter, and 
this consignment note contained a notice tlmt tho 
company would not be liable for articles unless 
they were signed for by their servants; it was 
held, that a porter had no authority to roceivo 
cattle and contract for their caiTiagf3 c*x(jcj>t in tho 
usual manner, and that where he did 8(^), tho com- 
pany were not liable for tlio loss of cattle so 
received from persons acquainted with tho notice 
and usual course of business. {Slim v. Great 
Northern Rail. Co., 23 L. J., C. R 106 ; 14 C. B. 
647 ; and sec Belfast and Ballymena Rail. Co, v. * 
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Key%y 9 H. L. C. 5r*G.) If servants of the company 
act beyond the 8Coj>e of their ordinary business, 
in order to bind the company, it must be shown 
that they are acting under a special authority 
•from yio company, that is, the board of directors. 
{Toff Vale Rail. Co, v. GUch, 23 L. J., Q. B. 43, 
per Parke, 13.) 

If, however, an agent lias general authority to 
receive goods and contract for carrying them, this 
general authority cannot bo restricted by special 
instructions of whicli the customer is ignorant. 
{Parje v. London and North IVt^fcrn Rad. Co., IG 

W. il. 5(i().) 

The ac^quiesccncc of tlio company is necessary to . 
a deliv(Ty. 'll is no delivery if the goods are 
merely left at their hooking onu‘e {Sidiray v. 
J/(dioirat/, 1 Ld. liaym. ^IG), or placed on one of 
th(’ir vehicles, without the knowledge or consent 
of tlumi or tlieir seiwants. {Loirit v. JRMs, 2 
tShow. 127 ; Ln\/h v. Sniif/i^ 1 ('. I'c P. G40.) 

The delivery must ho for the purpose of being 
carried in diu? course. If the company receive 
goods into their warehouse to ho forwarded ac- 
cording to the future orders of the o^\^le^s, and the 
goods are lost hy’ fiix) before sueli orders are re- 
ceived or the goods ai*o put in transit, they are 
not liable as common carriers but as warehouse- 
men. (I^tory, Bail. s. 537.) 

If, however, the company receive goods into 
their warehouse for the accommodation of them- 
selves and their customers, so that the deposit there 
is a mere accessory to the carriage, and for tfie 
purpose of facilitating it, the liability begins with 
the receipt of the goods. (Story, Bail. s. 536.) 
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And if the goods are of a description wliioh the 
company only carry by particular trains and at 
certain intervals, and they are brought to the re- 
ceiving house before the compaii}^ are ready to 
carry, if the company receive them, thouglj it be' 
to warehouse until they can bo put in transit, it 
will bo such a delivery to them for the purposes 
of immediate carriage as to make them liable ns 
common carriers for any loss wliieh may liappon 
before the transit actually eommenees. {Moffat v. 
Great Western Rail. Co., 15 L. T., N. S. (ilJO.) 

It is not necessary to eonstitufo a d<‘liv(Ty that 
tlie goods sliotdd be entered on any way bill or 
freight list, this Ix'ing a mere ex parte (Jocument, 
and is not like a bill of lading, a (iontract between 
the parties. (Chitty & Temple, on Carriers, dO.) 


Sect. 2, — The Carriem^ Aef. 

Although railway eonipauii^s ar(» liable as com- 
mon carriers for goods gcauTally, there an^ certain 
special classes of goods for whic^h, undiT the (kir- 
riers’ Act, they only incur the common law liabdity 
as insurers, when the propc.T ste]»s are taken by the 
person delivering the gorKls to attach this liability. 
It is unnecessary to consider the liistorical develf)p- 
ment of the law anterior to, and widely led to the 
passing of, this Act. (See Addison, Contracts, 750, 
7th ed. ; Chitty & Temide, 41.) 

^ By 1 Will. 4, c. 08, commonly called ‘‘ The Car- 
riers’ Act,” after a recital of the evils to be reme- 
died, it is enacted, by sect. 1, that from and after 
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tbe pasobg of the Act no common carrier bi/ land^ 
for hire, shall be liable for the loss of or injury to 
any article or articles or property of the descrip- 
tions following, that is to say : — 

•Gold silver coin of this realm or of any foreign 
state; 

Gold or silver in a manufactured or unmanufac- 
tixrod state ; 

Precious stones ; 

Jewellery : 

Watches, clocks, or time-pieces of any description ; 
(this would include a ship’s chronometer, Le 
Contour V. London and South Wont cm llaiL Cc., 
;ir> u J.,.(l. B. JO ; L. 11., 1 Q. ]}. 54.) 
Trinkets ; (articles the main object of w^hich is 
ornament, tliough of some use, are trinkets ; 
oven if the main object is to form some part 
of the dress, if they are Intended to bo orna- 
mental to the apparel, they are trinkets; and 
articles only occasionally i)roduced when 
wanted, though articl(\s of use and necessity 
(as a purse), yet if, by the siiperaddition of 
so mucli ornament, there is given to them 
such a character as to make their main object 
oniament, they ai’O trinkets, BernHtein v. 
lliurcndalc, 28 L. J., G. P. 265 ; G C. B., 
N. S. 251 ; thus ornamented portmonnaies 
and hidics’ smelling-bottles, ivory bracelets, 
oniamental «hirt pins, bracelets, rings, 
brooches, itduL, and ivory fans, Att.-Gen, v. 
Ilarlcf/y 7 L. J., Ch. 61 ; 5 Russ, 173, ar^ 
trinkets ; but not an eye-glass and gold chain, 
Darei/ y. Mason, Car. & M. 45, nor a plain 
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unomamented German silver fusee box; or 
other articles the principal object of which is 
utility, and whatever ornament they may pos- 
sess is only accessory to their use, Bermkin 
V. Baxendaky suprOy per Wilde, J.) ^ 

Bills ; (an accepted bill not signed by the drawer 
is not within the Act as a “ bill,” though it 
might be as a writing, Sforssif/or v. Sonfh 
Eastern Rail Co., 23 L. J., (i. B. 293; 3 E. 
& B. 549.) 

Notes of the Governor and Company of the Banks 
of England, Scotland, and Ireland, respect- 
ively, or of any other bank in Groat Britain 
or Ireland ; , • 

Orders, notes, or securities for payment of money; 

English or foreign stamps ; 

Maps ; {JFf/ld v. PieJ/ordy 8 M. & W. 443.) 

Writings ; {Pianciaui v, London and South Western 
Rail, Co,y 18 C. B. 223.) 

Title deeds ; 

Paintings ; (and artist’s pencil sketches, Mtjtton v. 
Midland Rail, Co.. 28 L. J., Ex. 385 ; 4 II. 
& N. 015 ; but they must bo articles of 
artistic value, as j)ainting8, and not more 
designs or patterns, Woodward v. London 
and North Western Rail, Co., 47 L. J., Ex. 
203 ; L. 11., 3 Ex. I). 121.) 

Engravings; [Boys v. Pinky 8 C. it P. 301.) 

Pictures ; (and their frames, Anderson v. London 
and North Western Rail, Co., 39 L. J., Ex. 
55 ; S. C.y sub nom. Henderson v, SaynCy L. 
R, 5 Ex. 90.) 

Gold or silver plate or plated articles ; 
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Gloss ; (includes looking-glasses, Owen v. Burnett j 
2Cr. &M. 357; 3 L. J., Ex. 76.) 

China ; 

Silks in a manufactured or unmanufactured state, 
iijid whether wTOught up or not wrought up 
with other materials; (includes silk hose, 
JIart V. Jlaxeiulale, 6 Ex. 769; 20 L. J., 
Ex. 338 ; elastic silk web, Brunt v. Midland 
Hail. Co., 33 L. J., Ex. 187 ; 2 II. & C. 889 ; 
a truss of silk, Buff v. Great jresfern Bail. 
Co., 20 L. J., C. r. 241 ; 11 C. B. 140 ; and 
a silk dress made up for '.vearing, Floiccrs v. 
South Eastern Bail. Co., 16 I.. T., N. S. 329.) 
Furs; (does not include hat bodies made partly of 
fur and partly of wool, Maylaur v. Nelson, 6 
C. & r. 58.) 

Lace ; {Tread win v. Great Eastern Rail. Co., 37 L. 
J,, C. V. 83; L. 11., 3 C. V. 308 ; but not 
mncliine-mado laee, 28 & 29 Yict. c. 94.) 

( )r any of lliem, contained in any parcel or ])ackage 
wliich sliall have been delivered either to bo car- 
ried for hire or to accompany the person of any 
pass('ng('r in any public conveyance, wdien the 
value of such article or aidicles or property 
aforesaid contained in such parcel or package 
sliall exce('d the sum of 10/., unless at the time of 
deliviTy thereof at tho ofTice, warehouse or receiv- 
ing house of such common carrier, or to his or 
llu'ir servant, for. tho piir]:)OSo of being carried or 
of accompanying tho ])erson of any passenger as 
aforesaid, the value and nature of such article or 
articles or jiroperty, shall have been declared ^y 
tho person or persons sending or delivering tho 
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same, and such increased charge os is thereinafter 
mentioned, or an engagement to pay the same, be 
accepted by the person receiving such parcel or 
package. • • 

Sect. 2 ‘provides that when such paryl or Corrior 
package shall be so delivered, and its value and mand?n- 
oontents shall be declared, and such value exceeds 
10/., it shall bo lawful for the carrier to demand 
an increased rate of charge, to bo notified by a to bo pub- 
notice afilxe<l in legible cliaraotors in some public 
and conspicuous part of the olllce or other receiving 
house where such jiareelH are reec'ived for convey- 
ance, stating the increased rates of charge to bo 
paid over and above the ordinary rate, and all 
persons sending or delivering j)arco*l8 are to bo 
bound by sucli notice without furtlior proof of the 
same having come to their knowledge. 

Sect, d requir(*8 that when the value fihall have to a 
been so declared, and the increased rate i)aid or 
agreed to bo paid, the person receiving such in- 
creased rate of eliargc or accepting sueli agreement 
shall, if thereto required, sign a receipt for the 
package or parcel, <icknowledging tlie same to have 
been insured, which receipt shall not bo liable to 
any stamp duty ; and if such receipt shall not bo 
given when required, or such notice as aforesaid 
shall not have been affixed, the common carrier 
shall not have or bo entitled to any benefif or ad- 
vantage under this act, but shall be liable and 
responsible as at the common law, and be liable to 
refund the increased rate of charge. 

It will be observed that the act applies in terms Tramit 
only to carriers by land, but whore a company 
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cany partly by land and partly by sea, the act 
protects them os to loss -or injury during the land 
transit. [Le Couteiir v. Londm and South Western 
Rail. Co., 35 L. J., Q. B. 40 ; L. R., 1 Q. B. 54; 
Pian^iani v. Same, 18 C. B, 226.) And if the 
company carry under a special contract {as they 
are entitled to do by sect. 6), they are still entitled 
to the protection of the statute, unless the terms of 
the contract are inconsistent with the exemption 
thereby conferred. {Ihtj'cndalc v. Groat Eastern 
Rail. Co., 38 L. J., a B. 137; L. R., 4 Q. B. 
244.) 

Articles may be said to be ‘‘contained in a parcel 
or package’^ when contained in one common outer 
cover or receptacle, or so fastened together as to 
fonn one bundle. Thus pictures laid upon one 
another (without any covering or tie), in the 
owner’s wagon, which had sides but no top, and 
the wagon was delivered to the company, and by 
tlicir servants placed on one of their trucks for 
(‘OiTiage, it was held to bo a “ parcel or package ” 
within the act. {Whaite Lancashire and York~ 
shire Rail: Co., 43 L. J., Ex. 47 ; L. R., 9 Ex. 
67.) 

In a case of doubt, the question, whether an 
oi’ticle is of one of the descriptions mentioned in 
the act, is a question of fact for a jury. {Brunt 
v. Jfidland Rail. Co., 33 L. J., Ex. 187 ; 2 U. & 
C. 889 ; Woodmi'd v. London and North WeUern 
Rail. Co., 47 L. J., Ex. 263; L. R., 3 Ex. D. 
121 .) 

It is not necessary that any one article in ^e 
parcel should be of the value of 10/. The com- 
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pany ore protected if articles of the classes men^ 
tioned contained in the parcel amount in the 
aggregate to more tlian 10/. in value. But the 
company would be liable where a single consign- 
ment consists of distinct parcels of goods of the 
classes specified, separately of less but in the aggre- 
gate of greater value than 10/. 

If the contents of a parcel or package oxoootling 
10/. in value, and not declared, are of n miscel- 
laneous character, consisting partly of artich^s 
within, and partly of artich‘8 not witliin the act, 
the company is released from all linhility in 
respect of tlio former, hut their common law lia- 
bility remains tlio same in respect (jf the latter 
[BeruHtein v. li(t.rr)i(I(th\ Jj. J., (]. J\ ; hut 
if articles not within the act are attadnul and 
merely accessory to otlier aitich's witliin tlie a(*t 
(as the frame of a picture), tlu^ comjjany will not 
be liable for their loss. {Andrrson v. Lotuian und 
North Wvsirni Jtail. To., L. J., Kx. ; L. U., 
5 Ex. 00.) And if a box or i>acking (‘oniain- 
ing only articles williin the act hf' lost, its value 
cannot bo recovered ( Wt/td v. rivhjord^ (S M. & W. 
443) ; but if it contain articles, some within the 
act and some not, the value of it, as well ns of the 
articles not wdthin the act, may bo recovered. 
{Tread win v. Great Eastern Itait, Co.^ 37 L. J., 0, 
P. 83 ; L. 11,, 3 C. r. 308.) 

Value ’’ means intrinsic valu® at the time the 
parcel is delivered. Thus a bill of exchange for 
11/. 10«., if it is in an imperfect state, is only a 
writing of which the value is that of the paper on 
which it is written. {Stocssiger v. South Eastern 
£ 2 


Contonta 
of u parool 
of a mixocl 
cljaractcr. 


Aoo»>«- 

HoruiH. 


“ Value 
within the 
act. 



62 


THE LAW AFFECTING RAILWAY CARRIERS. 


Where de- 
livery may 
be mode 
withiu the 
act. 


WTiat is 
“ loss” 
witliiu the 
act. 


The kind 
of declara- 
tion re- 
quired. 


Rail. Co., 23 L. J., Q. B. 293; 3 E. & B. 549.) 
If the consignor declares the value of the goods, he 
is bound by his declaration, and cannot afterwards 
show that the value of the goods exceeded that de- 
clared. (See M^Cance v. London and North Western 
Rail. Co., 34 L. J., Ex. 39 ; 3 H. &C. 343.) And 
whatever the declared value the sender must, if 
the goods are lost, prove their actual value. 
(Sect. 9.) 

The exemption of the act equally applies whether 
the goods are delivered at the receiving house of 
the company or to oho of thuir carmen sent round 
to collect goods, or to any other agent of the com- 
pany. J^Baxendalc v. Hart, 21 L. J., Ex. 123; O’ 
Ex. 7G9; Behrens v. Great Northern Rail. Co., 30 
L. J., Ex. 153; 31 ib. 299 ; 0 II. & N. 36G; 7 ib. 
950.) 

“ Loss ’’ within the act means total loss of the 
article itself, and does not apply to protect the 
company from liability for consocpiential loss to 
the consignee by reason of delay in delivering the 
goods. {II earn v, London and liouth Western Rail, 
Co., 24 L. J., Ex. 180 ; 10 Ex. 793.) 

To constitute a declaration within the act it is 
necessary to state the specific nature of the articles 
(Oiren v. Barnett, 2 Cr. & M. 353 ; 3 L. J., Ex. 7G), 
but not to make an express and fonnal declaration 
of their value. {Bradbury v. Sutton, 19 W. R. 
800; 2i ib. 128.) It would bo sufficient if the 
sender says — “ Take care ; these are pictures of the 
value of 100/.,’’ or any other sum {Behrens v. Great 
Northern Rail. Co., 30 L. J., Ex. 158, per Bram- 
well, B.) ; and where the defendants’ agent signed 
the plaintiff’s delivexy book, after himself insert- 
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ing, at the plaintiff’s request, the word “silks” as 
the description of the goods, this was held a suffi- 
cient declaration of their nature, and the plaintiff 
also said to the defendants’ agent, “There are 
about a 100/. worth of goods in the parcel this 
was held a sufficient declaration of their value. 
{Bradbunj v. Suitou^ supra.) Whore a general 
statement of value is indefinite the carrier sliould 


inquire more particularly. (//>.) But the com- 
pany would not be liable for their knowledge of 
the nature and value of a parcel not derived from 
a declaration of the sender or his agent. (See 
llohimon v. South Western Rail. Co.^ d4 L. J., C. 
r. 234.) There must bo some declqratign made 
by the sender or his agent: It is not suiliciont 
that the company have a conviction as to tlio con- 
tents of the parcel {Bops v. Po//*, 8 C. V. 3G3) ; 
nor that its appearance, or sometliing written on it, 
indicates that it is of value : thus a plaintiff was 
held not entitled to recover for the loss of a look- 
ing-glass, upon the case of which were the words 
“ Plate glass ; looking-glass — keep this edge up- 
wards,” but no actual declaration was made or in- 
creased value paid {Oiccn v. Burnett, 2 Cr. & M. 

353) ; so where pictures were so exposed that their 
nature could be easily seen by the company’s ser- 
vants. {Morritt v. North Eastern Rail. Co.^ 45 
L. J., a. B. 289 ; L. E., 1 U. B. D. 302.J * 

It wdl be seen that sect. 1 of the act relates to Effect of 


the duty of the sender of goods ; sects. 2 and 3 to pUauce 
th§t of the carrier, and that the sender’s duty is 
a condition precedent to that of the carrier. It is ^ 
necessary, therefore, to consider what is the effect carrier, 
of the neglect of either sender or carrier to take 
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the steps pointed out by the act, and goods within 
the act are lost or injured. If the sender declare 
their nature and value, and the carrier has not got 
the proper notice affixed in his office, he is bound 
to rojeivo and carry without any extra charge, and 
is liable as a common carrier. If he has got such 
a notice affixed he may demand an extra charge 
according to such notice. If he neglects to de- 
mand it, the sender is not bound to tender it, and 
the carrier receiving the goods becomes liable as 
at common law. [Behrcnn v. Gnat Northern RaiL 
Co., ai L. J., Ex. 2!K) ; 7 II. N. 950.) So, if 
ho demands it and it is paid ; but if he demands 
it and payment is refused, then he is not liable. 
Even if the carrier have not the proper notice 
alFixod he is not liable for loss or injury, if the 
sender does not declare tlie nature and value of 
the goods. {Baj'cmlalc v. Hart, 21 L. J., Ex. 
12;] ; G Ex. 7G9.) 

lly the first section the exemption of the carrier 
is complete, unless the preliminary thereby made 
indispensable is comj)lioil with by the sender of 
the goods. So that in the absence of a declaration 
by the customer of the nature and value of the 
goods the company will not be liable even for loss 
occasioned by the gross negligence of themselves 
or their servants {Hinton v. Dibben, 11 L. J., Q. B. 
li;3 ; '2 ti. B. G4G; Morritt v. North Eastern Rail, 
Co., 45 L. J., Ci. B. 281) ; L. li., 1 Q. B. D. 302), 
oven though llio goods are carried beyond their 
destination and there injured. {Ib.) But 
company will bo liable if they by their acts of 
misfeasance divest themselves of their character of 
carriers, as whore they wilfully damage the goods 
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or dispose of them to a third party {ib.) ; or if they 
omit to forward the goods {Garnoff v. Wlllan^ 5 B. 

& Aid. 53) ; or forward them othei*wiso than agreed 
upon. (S/en^ v. 5 B. & Aid. 342.) 

It is expressly provided, however, tha|; the Not pro* 
statute shall not protect the carrier from liability f^in foio- 
to answer for any loss arising from the felonious 

^ ^ carncni 

acts of any servants in his employ. (Sect. 8.) It sorvante. 
is not necessary, in order to prove the liability of 
a railway company for loss through the theft of 
their servants, to give such evidenco as would 
convict one or more of the company’s servants. 
{Vaughton v. London and North West ton ll((d. Co., 

43 L. J., Ex. 75 ; L. 11., 9 Ex. 93.) It is ^ullieient 
to give evidence which raises a pnnid /drir ease 
that the goods were stolen by some of their ser- 
vants (lb.) ; and a policeman may bo called to 
prove instructions received by him from a station 
master, tending to show that the station master 
suspected that a particular servant had stolen a 
parcel. (Kirlcstall Brnverg Co. v. FurnruH Hail. 

Co., 43 L. J.; a B. 142; L. 11., 9 Q. B. 498.) 

But it is not sufficient to show that it is more 
probable that "the loss arose from the felonious act 
of some servant of the company than by the act 
of some person not employed by the company. 

{McQueen v. Great Wentcrti Hail. Co., 44 L. J., 

Q. B. 130 ; L. E., 10 Q. B. 509 ; Tamer \. Great 
Western Hail. Co., 34 L. T. 22.). If the loss arose 
through the felony of a servant of the company, 
t]^e company will be liable notwithstanding they 
may have been guilty of no negligence. {Great 
Western Hail. Co. v. HinicU, 27 L. J., C. P. 201 ; 

18 C. B. 575, explaining Butt v. Great Wes- 

SALAR J'JMG LfSRAF^Y 
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tern Rail, Co., 11 C. B. 140; 20 L. J., 0. P. 
241.) 

S-antof P^^rson whom tho,c5aiTier directly or in- 

ftcempaay, directly employs in the performance of the contract 
whieli ho has undertaken is his servant within the 
meaning of the act, whether called servant, agent 
or sub-contractor. Therefore, where a railway com- 
l)any employs a sub-contractor to convey goods 
over a certain portion of the journey, such sub- 
contractor and every person employed by him in 
the performance of the contract is a servant in the 
employ of the company. {Mac/iiii v. London and 
iSoidh ircsfirn Rail. Co., 17 L. J., Ex. 271 ; 2 Ex. 
415.) ljut where goods, within the act, were de- 
livcTod to a company to be carried and were by 
them placed in a van for transmission, and a man, 
represt'iiting himself to be in the employ of a sub- 
contractor of the company, obtained from the com- 
pany’s delivery clerk documents enabling him to 
take tlie van away and steal the goods, it was held 
that the company were not estopped from denying 
that the thief was their servant, find the Court 
would not infer that he was. { 117/// v. Creat East- 
ern Rail. Co., 45 L. J., Q. B. 874 ; L. 11., 1 Q. B. 
D. m.) 


Sici’. 3 . — Declaration of Value of Cattle. 

By the introduction of railways a new descrip- 
tion of traffic was introduced. Sheep and cattle 
are now ordinarily carried upon railways;- azjd 
even horses, by means of which the conveyance of 
goods was formerly effected, are now themselves 
the object of conveyance. 
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The new risks introduced by the new kind of 
traffic required that railway companies should bo 
further protected. Accordingly, by sect. 7 of the 
Eailway and Canal Traffic Act, 1854 (17 & 18 t7&i8« 
Viot. c. ol), it was provided as to loss of, or njjury b. 7. 
done to any horses, cattle or other animals in the 
receiving, forwarding or delivering thereof, “ that Liabilityof 
no greater damages shall bo recovered for the loss fcTmju^ 
of, or for any injury done to any of such animals itockbrnit- 
beyond the sums hereinafter mentioned, that is to 
g(],y I — ia doclorod. 

For any horse, 50/. ; 

For any neat cattle, per head, 15/.; 

For any sheep or pigs, per lioad, 2/^; * 

unless the person sending or delivering Die same 
to such company shall at f/tc time of nneh dcliirn/ 
have declared them to bo respectively of higlicr 
value than as above mentioned ; in wliich case it 
shall be lawful for such company to demand and extm 
receive, by way of compensation for the increased 
risk and care thereby occasioned, a reasonable per- value. 


centage upon tlio excess of the value so declared 
above the respective sums so limited as aforesaid, 
and which shall be paid in addition to the ordinary 
rate of charge ; and ■ such ])ercentago or increased 
rate of cliarge shall be notified in the manner pro- 
scribed by the Carriers’ Act, and shall bo binding 
upon such coippany in the manner then^ men- 
tioned; the proof of the value ef such animals Proof of 
and the amount of the injury done thereto shall on person 
in^ cases lie upon the person claiming compen- 
jsation for such loss or injury.” 

It is not compulsory upon the company to give * 
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a receipt for the increased rate of charge, as is 
provided for by the third section of the Carriers* 
Act. 

This section, as well as the other provisions of 
the ^me act, is, so far as applicable in cases where 
the company carries on a . communication between 
any towns or ports by means of steam vessels, 
extended to the steam vessels and the traffic carried 
on thereby. (31 & 32 Viet. c. 119, s. 16.) 

It has been decided that the protection of this 
statute is not confined to neglects and defaults after 
the relation of carrier and customer has been com- 
pletely established ; and the real value of animals 
above the statutable amount cannot be recovered 
unless the declaration is made before tlio injury 
happens, though it happens before the receipt by 
the railway company is complete, and in conse- 
quence of the negligence of the company. {Uodg^ 
man v. Wed Midland Kail. Co., 33 L. J., U. 13. 233 ; 
35 ih. 85 ; 5 13. & S. 173 ; G ih. 5G0.) 

If the customer choose to forw^ard animals of 
greater value than the statutable amounts, without * 
the precaution of declaring their value aud paying 
an extra rate, he can do so, and the company can- 
not compel him to do otherwise, notwithstanding 
they have information that the animals are of a 
much higher value, even though that information 
be communicated by the customer himself, if there 
was no intent ioH that it sliould operate as a decla- 
ration within the meaning of the statute. To 
entitle the company to the increased rate, Jhe 
declaration must be made with an intention that 
it* should so operate. {Robinmi v. London and 
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South Western Rail Co,^ 34 L. J., C. P. 234 ; 19 
C. B., N. S. 51.) But if the sender declare the 
horses or other animals to be of less value than 
the sums mentioned in the statute, he cannot after- 
wards deny the truth of his declaration, nor^how 
that their real value is* greater than that declared. 
{M^Cance v. London and North Western Rail. Co., 
34 L. J., Ex. 39; 3 11. & C. 343.) 

If cattle become out of condition during the 
journey, it amounts to injury within the moaning 
of the act. {AUdny v. Great Western Rail. Co., 34 
L. J., a B. 5 ; 5 B. & S. 903.) 

It is for a jury, and not for a judge, to say 
. whether the percentage charged fc^r the extra 
value declared is reasonable. [Harrison v. London^ 
Brighton and South Coast Rail. Go., 31 L. J., U. B. 
113; 2 B. & S. 122, per Erie, C.J.) 


Sect. 4. — Bye^laics. 

By 8 & 9 Viet. c. 20, s. 108, railway companies 
are enabled to make byc-laws for (amongst other 
purposes) regulating the loading or unloading of 
carriages, and the weiglits th(‘y are to carry, and 
“ for regulating the receii)t and delivery of goods 
and other things which are to be conveyed upon 
carriages used on the line.^’ And under ,20 27 

Viet. c. 92, 8. 32, they may make bye-laws relating 
to passengers, animals, and goods convoyed in steam 
v^psels belonging to the company. But such bye- 
laws must not be repugnant to the laws of that 
part of the United Kingdom where the same ore 
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to have effect, or to the provisions of the company’s 
special acts of parliament, or to the common law 
liabilities or duties of such company as carriers. 
They must be reduced into writing, and have 
afiixe/l thereto the common seal of the company, 
and after being sanctioned by the Board of Trade 
are to bo painted on boards, or printed on paper 
and pasted on boards and hung up, and affixed in 
a conspicuous part of every wharf or station be- 
longing to the company, according to the nature 
or subject matter thereof, so as to give public notice 
thereof to tho parties interested therein or affected 
thereby. (8 Si 9 Viet. c. 20, s. 110.) 

Sucli .bye-jaws, when so confirmed, published, 
and affixed, shall bo binding upon and observed by 
all parties. For proof of tho publication of any 
such bye-laws, it shall bo sufficient to prove that 
a printed paper or printed board, containing a copy 
of such bye-laws, was affixed and continued, as 
directed by the act (sect. Ill; Moitcram v. EaaU 
vni Counties llaiL Co.y 29 L. J., M. C. 57.) 

Where a compimy having power, under its special 
act, to make bye-laws, made one that “ every first- 
class passenger should be allowed to carry 112 lbs. 
of luggage free of charge, but that the company 
would not bo responsible for the care of the same 
unless booked and the corriago thereof paid,” the 
byo-law, was held to be void, since it was in oon- 
tiavention of a clause in tho same special act, by 
which tho company were to be liable as common 
cArriers, without extra charge, for articles of a cer- 
tain weight and dimensions. {William v. Great 
Western Hail. Co., 10 Ex. 15.) 
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Sect. 5. — Special Contracts. 

An ordinary contract for carriage is entered Oniinory 
into when the customer simply delivers and the • 
company receive goods consigned to an indicated 
destination, without any stipulation being made 
as to what risk the company is to bo liable for, 
and in that case the common law liability of 
carriers attaches to tlio company. But wlion the Special 
company attach any conditions to the receipt of 
goods limiting their liability, a special contract is 
created. 

When a company limit their liability, tlioy 
must be sued not as common carriers^ but on 
the special contract. {Whife v. Great Western 
Hail. Co., 2G L. J., C. V. 158; 2 C. B., N. S. 7; 

Harris v. Midland Hail. Co., 25 W. 11. (>8.) And 
where there is a contract in writing, it must bo 
proved and put in, or the plaintitE will bo non- 
suited. {Robinson v. Great 1 restern Hail. Co., 

35 L. J., a r. 123.) 

The special contract generally consists of a con- 
signment note, and although evidence may not bo 
given to contradict the written agreement, it may 
be given to show a contemporaneous parol contract 
not inconsistent therewith ; thus where the written 
contract is to carry from A. to B., it may bo 
shown that there w'as a further verbal contract to 
continue the carriage from B. to C. [Maljm v. 

London and South Western Hail. Co., 35 L. J., 

C. P. 1G6; L. R, IC. P. 36G.) 

The statute law regulating the power of railway 
companies to enter into special contracts which 
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limit their liability as common carriers, is con- 
tained in the seventh section of the Railway and 
Canal Traffic Act, 1854, the language of which 
is confused and cumbrous in the extreme, and has 
ro8ulj;ed in much conflicting interpretation in the 
various courts, and before different judges. The 
section reads os follows : — ‘‘ Every such company 
ns aforesaid shall bo liable for the loss of, or for 
any injury done to any horses, cattle, or other 
animals, or to any articles, goods, or things in the 
receiving, forwarding, or delivering thereof, occa- 
sioned by iho neglect or default of such company 
or its sfTvants, notwithstanding any notice, con- 
dition, or dr'C'laration made and given by such 
company contrary thereto, or in anywise limiting 
sucli liability; every such notice, condition, or 
deelaration being hereby declared to bo null and 
void; provided always that nothing herein con- 
tained shall be construed to prevent the said 
('oinpanies from making .s/zcA coiidifio}^ with respect 
if) tlie receiving, forwarding, and delivering of any 
of the said animals, articles, goods, or things as 
sliall be adjudged by the Court or judge before 
whom any question relating thereto shall be tried 
to be just and reasonable. . . . Provided also 
tliat no i^pccial contract between such company and 
any other parties respecting the receiving, for- 
warding, or delivering of any animals, articles, 
goods, or things as aforesaid, shall be binding 
upon or affect any such party, unless the same be 
signed by him or by the person delivering such 
animals, articles, go^ or things respectively /or 
carriage : provided also that nothing herein oon- 
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tained shall alter or affect the rights, privileges, 
or liabilities of any such company under the 
Carriers’ Act^ with respect to articles of the de- 
scriptions mentioned in the said act.” 

It may be convenient here to mention that a 
railway company have no power to force upon a 
customer a contract which limits the liability of 
the company, if the goods are such as they pub- 
licly profess to carry. The customer may refuse 
to sign such a contract, and insist iij>on the com- 
pany taking subject to the liability of common 
carriers, tendering the proper liiro to them. {Curr 
V. Lancashire a)id Yorkshire Hail, Co.^ 21 L. J., 
Ex. 2G1 ; 7 Ex. 707, per Parke, B.) 

We have preriously seen that the fosull of tlio 
decisions upon this section, and the subsequent 
acts extending the same (01 & 02 Viet. c. 110, 
s. IG ; and 34 & 35 Viet. c. 7S, s. 12), lias been to 
establish — 

1. That all general notices to limit the liability 
of a company are ineffectual. {An((\ p. 8.) 

2. That the company can only limit its common 
law liability by contracts which are signed by the 
sender or his agent delivering the goods or live 
stock to the company. {Ante, p. 8.) 

3. Even if the contract is so signed, it is not 
binding upon the customer unless it is just and 
reasonable in its terms. {AntCy p. 8.) 

4. These rules apply whether the transit is by 
sea or land, i^ vessels belonging to the company, 
or in those not belonging to them, but by which 
thSy procure the traffic to be carried. {Ante, p. 8.) 

It has, however, been decided that, os to land 
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transit, the act only applies to traffic on the con- 
tracting company’s own line, and therefore a con- 
tract exempting a company from liability for loss 
on a railway not belonging to or worked by them 
need not bo in writing or signed by the customer, 
and the company will bo protected by the condition 
having been personally communicated to the cus- 
tomer. [Zunz V. South Eastern Rail. Co.y L. E., 4 
Q. B. m ; 38 L. J., Q. B. 200.) 


It has further been decided that the act only 
applies where the company are seeking to exempt 
themselves from liability by reason of there being 
a special contract, and therefore a special contract 
is binding upon the company though not signed' 
by the eusfomer. {Baxcudale v. Groat Eastern 
Rail. Co., 38 L. J., Q. B. 137 ; L. E. 4 Q. B. 244.) 

The contract must bo signed by the customer or 
his agent, or the pei'son delivering the goods. If 
a man lias an opportunity of reading the condi- 
tions, and chooses to sign them without reading 
them, he is nevertheless bound by them if they 
are reasonable. (Lnris v. Great iresfern Rail. Co., 
21) L. J., Ex. 425; 5 11. ct N. 8G7.) A man 
who knows that a consignment note will have to 
bo signed, and sends the goods to be delivered by 
a servant who cannot read, is bound by a contract 
entered into by the servant, although the latter 
states that he was ignorant of its contents ; for a 
man who can read and who sends an agent who 
cannot read to sign a document oy enter into a 
contract in which a document must to his know- 
ledge bo signed, must be taken to be in the saine 
position as though he signed it himself without 
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reading it. (Ktrbi/ v. Great }Fi\^fern Rail. Co.^ 18 
li. T., N. S. 658 ; Foreman v. Great IFe^tfern RaiL 
Co.y 38 L. T., N. S. 851 ; and see Parker v. South 
Easimi RaiL Co., 40 L. J., (1 R 708; L. li., . 
2 C. r. D. 410, }X‘r Mollisli, Ti. J.) Tlioro ^ay 
bo cases, liowovor, in wliieli Ik' would not bo 
bound ; for example, if a man was unable to read, 
and the contents of the paper \vore not truly stated 
to him {Leiri/i v. Great JfVstern RaiL Co., supra, 
per Bramwell, B.) ; and in a ease whore it was 
dark in the olFico when the goods were brought, 
and the clerk required the ]^ei*son bringing them 
to sign a receipt note, not informing him of Ks 
contents, and tliere was not light enoygli Xo remd, 
but tolling him on his expressing rolu(‘taneo that 
it was a mere formality ajid of no consoquonco, 
and it contained conditions wliich it wus necessary 
should be signed to he binding, tlio (burt hold 
that a signature obtained und(T such ehcumstancos 
W’as of no avail, and that there was no contract by 
reason of tlio fraud. {Simons v. (hrat Western 
RaiL Co., 2 C. 15., N. S. (iJO; 2U L. T. 182.) 

A railway agent employed by the Hondor to 
deliver,- and by the company to receive goods, 
would bo considered the agent of botli parties, 
and could sign as agent for the sender, (^/r/- 
ri(/f/e V. Great Wvsteni RaiL Co., 33 li. J.^ C. B. 
101 ; 15 C. B., N. S. 582.) 

There is no such thing as reasonableness in 
the abstract, and in dealing with conditions by 
wljich a company limit their liability, it is heccs- 
Baiy to take into consideration the fa^its with re- 
ference to which they would bo reasonable or un- 
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reasonable (Leins v. Great Western Rail, Co,y 47 
L. J., a. B. 131 ; L. 11., 3 Q. B. 1>. 45, per 
Cotton, L. J.), for a condition reasonable as to 
one state of facts may be applied to another state 
of ft cts which makes it unreasonable (Gregory s, 
West Midland Rail, Co., 33 L. J., Ex. 155 ; 2 H. 
Ik. C. 044), and a condition applying to live animals 
and dead stock may l)o good as to the one and 
void as to tlu^ other. (Roof It v. North Eastern 
Jldil. Co., 3() L. J., Ex. 83 ; Ij. 11., 2 Ex. 173, per 
Channcll, B.) The reasonableness or unreason- 
ableness of a condition will materially depend upon 
the nature of the articles to be conveyed, the 
degr(H' of risk attendant upon their conveyance, 
the rate of charge made, and whether the railway 
company were' bound by the common law or by 
statute to carry the artich's on being paid the 
customary hire, or wliether it w’as in their power 
to reject them altogether, and refuse to carry them 
on any terms, and whether or not the customer 
had a reasonable alternative olTered of having the 
goods carried free from such i*estnotive conditions. 

The burden of proving the reasonableness of a 
condition lies upon the company. The most cogent 
evidence in favour of reasonableness is to show 
that the condition w'as not forced upon the cus- 
tomor^ but that he had a fair alternative of getting 
rid of the condition and yet agreed to it. (Lewis 
V. Great Western Rail. Co., sitpra.) 

In Rooth v. North Eastern Rail. Co. (3G L. J., 
Ex. 83; L. 11., 2 Ex. 173), it w as doubted whether 
a condition can be severed so as to allow it to be 
good in part and bad in part ; and in a case at 
nisi pri us (Kirhy v. Great Western Rail, Co., 18 
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L. T., N. S. C58) Martin, B., held that a whole 
set of conditions in a consignment note is bad if 
ally part of it is unreasonable. A contrary rule 
has, however, been acted upon in other cases, and 
in Simons v. Grraf Western Rail, Co, (20 fj. J., 
C, P. 25; 18 C. B. 805), Jervis, C. J., said, “I 
think wo are bound to look at the particular mat- 
ters relied on to see if they are just and reasonable; 
and we are not entitled to look through the whole 
of the regulations, some of which are not relied 
upon, to see if any of them may bo considered 
unjust or unreasonable/’ 

Instances of siidi (.‘onditions as liavo boon held 
reasonable, and others that have been held un- 
reasonable, will indicate tlio loaning of the (Joui’ts. 
But they will only be proximate guides, since the 
particular eircumstancos of ea{*li ease must play so 
important a part in deciding whetht^r a condition 
is reasonable or not. 

The following conditions have been held to bo 
reasonable : — 

‘‘ Goods conveyed at a special or mileage rate 
must be loaded and unloaded by the owners or 
their agents, and the company will not bo respon- 
sible for any risk of stowage, loss or damage, how- 
ever caused, nor for discrepancy in the delivery os 
to either quantity, number or weight, nor for the 
condition of articles so carried, nor for doti?ntion or 
delay in the conveying or deliver^ of them how- 
ever caused/' {SiniouH v. Great Western Rail, Co,,, 
2&L. J., C. P. 25 ; 18 C. B. 805.) 

“That the company w'ill not, under any cir- 
cumstances, be liable for loss of market, or other 
f2 
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claim arising from delay or detention of any tram, 
whether at starting or at any of the stations, or in 
the course of the journey ; ’’ the claim being for 
loss of market. {White v. Great Western Rail. 
Co., €0 L. J., C. r. 158; 2 C. B., N. S. 7; see 
also Lord v. Midland Rail. Co., L. It., 2 C. P. 339; 
36 L, J., C. V. 170.) 

“ The company is to be held free from all risk 
or responsibility in respect of any loss or damage 
arising in the loading or unloading, from suffoca- 
tion, or from being trampled on, bruised, or other- 
wise injured in transit, from fire, or from any 
oauso whatever. Tlie company is not to bo held 
responsible for carriage or delivery within any 
certain or definite timo, nor in timo for any par- 
tic'ular maiiet tlio claim being for suffocated 
and injured cattle sent by rail. {Vardington v. 

Wales Rail. Co., 2G L. J., Ex. 105 ; 1 11. & 
N. 3i)2 ; but see Jlaoth v, Xorfh Eastern Rail. Co., 
36 L. J., Ex. 83.) 

“ No claim for d(‘ficiency, damage, or detention 
shall bo allowed uidess made within three days 
after delivery of tlio goods, nor for loss, unless made 
within seven days after the timo when they should 
liavo boon delivered.’' {Simons v. Great Western 
Rail. Co., snj)ra ; and see Leins v. Great Western 
Rail. Co., 29 L. J., Ex. 425 ; 5 II. .'c N. 867.) 

“ The company will not be answerable for the 
loss or detention of any goods untruly or incor- 
rectly described or declared in the declaration or 
receiving note furnished by the company,” {Le*cis 
V. Great Western Rail. Co., supra.) 

“The company will not imdertake to convey 
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fiah except under the general conditions published 
at ‘the railway stations, in the train tables, and 
except under the following special conditions 
(which were signed by the plaintiff) : — ^that the 
company shall not bo responsible under on^ cir- 
cumstances for loss of market, or other loss or 
injury arising from delay or detention of trains, 
exposure to weather, stowage, or from any cause 
whatever other than gross neglect or fraud in 
answer to a claim where tlie fish arrived too late 
for market. {Ikal v. South Devon JiuiL Co., 21) 
L. J., Ex. 411 ; afiimied 3 H. I'l {\ 337.) 

“The company will not be liable in any ca.so 
for loss or damage to any horso or other animal 
above the value of 40/., or any dog above tlie value 
of 5/., unless a declaration of its valms signed by 
the owner or liis agent at the time of booking, 
shall have been giveii to them ; and by such 
declaration the owner shall bo bound, the com- 
pany not being In amj event liable to a!iy greater 
amount than the vtilue so declared. The comj>any 
will in no case bo liable for any injury to any horse 
or other animal, or dog, of whatever value, when 
such injury arises wholly or partially frf)m fear or 
restiveness. If the declared value of any horse or 
other animal exceed 40/., or any dog 5/., the price 
of conveyance wull, in addition to the regular 
fare, be after the rate of 21. 10«. per cent.* or (W. 
per p^und upon the declared v;iluo above 40/., 
whatever may be the amount of such value, and 
for whatever distance the horse or other animal is 
to be carried.” {Ilarrmn v. London^ Brighton and 
South Coast Hail. Co., 31 L, J., (i. 13. 113; 2 
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B. & S. 152.) In a recent case, however, this de- 
cision was dissented from, and the condition held 
nnreasonehle, as being framed to cover even the 
wilful misconduct of tho company. {Ashenden v. 
London^ Brighton and South Coast Rail Co,y 28 
W. 1?. 511.) 

“ Tho company will not be answerable in respect 
of goods destined for places beyond the limits of 
the company’s railway ; and as respects the com- 
pany, their responsibility will cease when such 
goods shall have been delivered over to another 
carrier in the usual course for further conveyance. 
Any money which may be received by the com- 
pany ns j>ayincnt for tho conveyance of goods 
beyond their o^vn limits will be so received only 
for tho convenience of tho consignors, and for tho 
puri^oso of being paid to the other carrier.” (Al- 
dridge V. Great Wefitcni Rail. Co., L. J., C. P. 
101 ; 15 C, B., N. S. 582.) 

In Jiohimioa v. Great Western Rail. Co.y 35 L. J,, 
(’. V. 123, the plaintitf knew there was a certain 
rate for carrying horses on a railway by passenger 
train and in horse-boxes, and that there was a 
lower rate for carrying them by goods train and in 
cattle trucks. It was held a reasonable condition 
of tho latter mode of conveyance that the horses 
should be carried at the owner’s risk, and that such 
a condition would protect the company if the horses 
were injured on the j’oumey ; but would not pro- 
tect them for non-delivery where the contract was 
to deliver wdthin a reasonable time (approved and 
followed, U Arc v. London and North Western Rail, 
Co.y L. E., 9 C. P. 325 ; 22 W. E. 919) ; the 
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gromid on which this condition was held reason- 
able being that the charge was proportioned to the 
risk, and the customer had the alteniative of paying 
a higher charge with more responsibility on the port 
of the company. 

Where there is a hona fide and reasonable tdtor- 
native (not colourable) as to rate or otherwise, any 
terms may be imposed. {Great Western Rail, Co. 
V. Glcnisict\ 22 W. It. 72, per Blaekbuni, J.) It 
is a fair and reasonable alternative if the company 
charge two rates, one the ordinary parliamentary 
rate, and a reduced rate, and they offer to carry 
at the ordinary rate upon the ordinary liability of 
common earners, and at the reduced rate subje(‘t 
to a condition that the sendtT relieve!? thtmi from 
all liability for loss or damage, oxcei>t upon proof 
that the same arose from wilful miscondiu^t on the 
part of the company’s servants, and sucli a (*on- 
dition is valid. (Lc/rcs v. Great Wrstern RaiL To., 
47 L. J., Q. B. 131 ; L. B., 3 (i. B. I). Jo ; llarrU 
V. Midland RaiL Co,^ 25 W. Jl. 03; llaf/nrH v. 
Great JCentern RaiL Co,, 41 L. T., N. S. 430.) 

To enable a company to rely on an alternative 
contract offered to the customer it must appear that 
such alternative w'as itself reasonable. A company 
cannot offer the choice of tw^o unreasonable con- 
ditions, and then rely on the one actually chosen. 
{Lhyd V. Waterford and Limerick RaiL Co.\ 15 Ir. 
C. L. 37.) "Wliere the servant of a sender of 
goods signed a consignment note, on which there 
was a notice that the company charged alternative 
rStes, lower or higher as the goods w ere carried at 
the owner’s or company’s risk, and it was in evi- 
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dence that the higher rate was posted up in the 
office of the company, and that if the sender had 
declined to send on the conditions contained in the 
consignment note at the lower rate, a general con- 
signment note would have been offered to him for 
carriige of the goods at the higher rate, and that 
the consignment note signed had been in general 
use for a long time, and had on previous occasions 
been adopted by the sender, it was held there was 
a sufficient offer of an option to render the contract 
contained in the consignment note reasonable. 
{Foreman v. Great Wentern liaiL Co., 38 L. T., 
N.S. 8ol.) 

It is a question for a jury whether the higher 
rate is unreasonable, in the sense that it is so high 
08 to bo prohibitory ; and the fact that the lower 
rate is so low that cattle dealers invariably avail 
themselves of it is not, standing alone, e\idenco 
that the higher rate is unreasonable or proliibitory. 
(//>.) 

AVhere a company receive goods and animals to 
be carried partly by sea and partly by land, a con- 
dition exemjUing them from any loss or damage 
which may arise during the sea transit, from the 
act of God, the King's enemies, lire, accidents from 
machinorj', boilers, and steam, and all and every 
other dangers and accidents of the seas, rivers, and 
navigation of whatever nature and kind soever, 
will be valid if published in a conspicuous manner 
in their booking office, and printed in a legible 
manner on the receipt or freight note w’hich the 
company gives for such goods or animals. (31 & 
32 Yict. c. Ill*, 8. 14.) 
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Conditions framed to exempt the company from 
loss or injury, however caused, including, therefore, 
gross neghgence and even fraud or dishonesty on 
the part of the company’s servants, are bad. . 

{Ashendcn v. London, Brighton and South Coast 
Rail Co., 28 W. li. 511 ; ante, p. 70.) The fol- itnreoion- 
lowing are instances of conditions that have been 
held unreasonable : — 

The bearer undertakes all risk of loading, un- Compfuiy 
loading, and carriage, whether arising from the liable for 
negligence or default of the company or their ser- atfault^or 
vants, or from defect or imperfection in the station, 
platform, or otJicr places of loading or unloading, or 
of the carriage in which they may he loaded or 
conveyed, or from any other cause whatsoever,” 
although accompanied by an undertaking to 
‘‘ grant free passes to persons having the care of 
live stock.” {Booth v. North Eastern Bail. Co., 

36 L. J., Ex. 83; L. 11., 2 E<i. 173.) 

“ With respect to animals, &c. carried by sea, romjmny 
the company shall bo exempt from liability for liable for 
any loss or damage which may arise during the of tiS”^ 
carriage of such animals by sea, from dangers and 
accidents of the sea, &c., improper, careless, or un- 
skilful navigation, or any default or negligence of 
the master or any of the officers or crews of the 
company’s vessels.” (Doolan v. Midland Bail. Co., 

L. R., 2 App. Ca. 792 ; 37 L. T., N. S. 31?.) 

“ The company shall not be responsible for the nor for 
loss of or mjury to any marbles, musical instru- ^ood*, uu- 
ments, toys or other articles, which from their 
brittleness, fragility, delicacy, or liability to igni- 
tion ‘are more than ordinarily hazardous, unless 
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declared and insured according to their value/’ 
{Peek V. North Staffordshire Rail Co.^ 32 L. J., 
a. B. 241 ; 10 II. L. C. 473.) 

The company will not he accountable for the 
loss, detention or damage of any package insuffi- 
cientTy or improperly packed, marked, directed or 
described, or containing a variety of articles liable 
by breakage to damage each other.” (Smons v. 
Great Western Rail. Co., 20 L. J., C. P. 25 ; 18 
C. B. 805.) Here the entire package was lost, 
and the company relied on this condition and the 
bad packing as a defence. (And see Garton v. 
Bristol and Exeter Rail. Co,, 30 L. J., Q. B. 273 
1 B. S. 112.) 

This ticket is issued subject to the owner un- 
dertaking all risk of conveyance, loading, and un- 
loading whatsoever, as the company will not be 
responsible for any injury or damage (howsoever 
caused), occuning to live stock of any description 
travelling upon the Lancashire and Yorkshire 
Koilw'ay, or in their vehicles.” {McManus v. 
Lancashire and Yorkshire Rail. Co., 28 L. J., Ex. 
353 ; 4 II. ^ N. 327 ; Gre(jonj v. West Midland 
Rail. Co., 33 L. J., Ex. 155; 2 H. & C. 944; 
M^Cance v. London and North Western Rail. Co., 
31L. J., Ex. 05; 7 II. & N. 477.) 

“ The company will not bo answerable for the 
loss of ^detention of, or damage to wTappers or 
packages of any description charged by the com- 
pany os ‘empties.’” {Aldrkhje v. Great Western 
Rail. Co,, 33 L. J., C. r. Kil ; 15 C. B., N. S. 
582.) 

“ The company are not to bo answ erable for any 
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cjonsequenoes arising from overcarriage, detention, 
or delay in, or in relation to the conveying or 
delivery of the said animals, however caused.’’ 
{Allday v. Great Western Rail Co,y lU L. J., Q. B. 
6 ; 5 B. & S. 903 ; lurhy v. Great Western Rail, 
Co., 18 L. T., N. S. 658.) * 

“ That 50 per cent, extra on the ordinary rates 
shall be paid upon all ‘ packed parcels,’ — that is, 
packages of common carriers’, containing several 
parcels of. different persons packed together.” 
{Garton v. Bristol and Ercfer Rail. Co., 30 L. J., 
Q. B. 273; 1 B. & S. 112.) 

The cases decided seem to have established the 
following leading principles : — 

1. Any stipulation or condition, framed without 
limitation or exception, to exempt a company from 
liability for its own negligeneo or misconduct, or 
that of its servants and agents, is unjust and un- 
reasonable. 

‘ 2. A condition is reasonable which reduces a 
company’s liability to a minimum if it is coupled 
with compensating advantages to the customer 
(such as cheapness of carriage), and the latter has 
the alternative of getting rid of the condition by 
paying a reasonably higher rate. 

3. A condition is reasonable which exempts a 
company from any liability for extraordinary loss 
to the customer (such as that of market or profit, 
or deterioration from innate infinity), caused by 
those ordinary detentions to which goods traffio is 
subject; especially if the goods are such as the 
oompax^y only profess to carry on special terms, 
and are peculiarly liable to deterioration. 
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CHAPTER V. 

COMPANy’s RIGHTS IN RESPECT OF CHARGES FOR 
CARRIAGE. 


• Sect. 1. — Tolh and Charges uhich may he tahen 
and miide, 

A RAiiAVAY company have a right to their reason- 
able hire, and may in the first instance refuse to 
take charge of goods unless previously paid the 
pric(3 of their carriage ; or having conveyed them 
to their place of destination may decline delivering 
them until pa}Tncnt. But it is not necessary to 
support an action for refusing to carry, that the 
satisfaction should have been tendered in the strict 
sense of that tenn as applied to antecedent debts. 
It is sufficient if the consignor was ready and 
willing to deal for ready money, and notified that 
willingness to the carrier ; the money is not 
required to be paid down until the carrier receives 
the goods which ho is bound to carry. {Pickford 
V. Grand Junction Pail. Co., 8 M. & W. d72.) 

If the price of carriage is not paid when the 
goods are received the company cannot sue for such 
price till they are delivered. {Barnes v. Marshall^ 
18 a. B. 785 ; 21 L. J., Q. B. 388.) 

Having once acquired the lawful possession of 
goods for the purpose of carriage, a carrier is not 



company’s rights in respect of tolls. 


77 


bound to restore them to the owner again, even if 
the carriage is dispensed with, unless upon being 
paid his due remuneration. (Story, Bail. s. 585.) 

The tolls demandable are defined and regulated 
by the special act of cacli company according to a 
mileage rate, and a company may charge accorang 
to the mileage where the transit is not by the 
shortest route, if such route is reasonable, usual, 
and accustomed. {London and South Western liaiL 
Co. V. Myers, 30 L. J., C. V. 57; L. R., 5 
C. P. 1.) 

Section 02 of the Railways Clauses Consolida- 
tion Act (8 Si 0 Viet. c. 20), provides tlmt “ it shall 
not bo lawful for the company at anyUme to 
demand or take a greater amount of Lll or moke 
any greater charge for the carriage of passengers 
and goods than they are by this and the special 
act authorized to demand.” {IJoyd \\ Northampton 
and Banbury Bail. Co., 23 Sol. Jour. 023; Ahcr- 
deen Commercial Co. v. Great North of Scotland Bail. 
Co., 22 Sol. Jour. 830.) 

For the purpose of ascertaining the tolls do- 
mandablo in any instance the special act of the 
company must be referred to. The rates vary 
very greatly ; some companies on account of pecu- 
liarity of position, gradients, &c., being empowered 
to make much higher charges than others. They 
were settled according to no fixed princ^le, but 
according to the individual circumstances of each 
company. The tolls on goods are regulated accord- 
ing to a classification in which regard is had to 
the nature of the commodities, and a larger charge 
permitted for goods of a higher value than for 
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such as are heavy and require a less degree of care 
and entail a smaller amount of responsibility. 

The company are bound to adhere to the classi- 
fication they promulgate, and they cannot in favour 
of of\y particular class of customers charge goods 
os falling within one class which they charge to 
another as falling witliin a different class, and any 
excess of charge from such a cause they will be 
bound to refund to the customer. {Parker v. Great 
WvHicrn Rail. Co., 8 J(. (\ 5G2 ; 13 L. J., C. P. 
105 ; (hrton v. Brintol and Exeter Rail, Co., 30 
L. J., Q. B. 273; 1 K 8. 112.) 

Itailway companies are subject to the common 
law liujjility of charging reasonably, so that if 
their special act gives them a discretion as to the 
amount of rates applicable to a particular class or 
description of goods it must bo exorcised in a 
reasonable manner, and the rates imposed will not 
be binding if unreosonabh^ or if not charged 
equally to all persons. {Sutton v. Great IFestcrn 
Rail, Co., 35 L. J., Ex. 18 ; 38 //>. 177.) 

The following pro\'i8ion8 are made by 8 & 9 
Viet. c. 20 

A list of all the tolls authorized by the special 
not to bo token and which shall be exacted by the 
company must bo exhibited on boards in a con- 
spicuous place at all stations where tolls are pay- 
able 93), and milestones and i^osts at the 
distance of one quarter of a mile from each other 
must be set up and maintained by the company, 
(s. 94.) No tolls shall be demanded or ta^en 
for the use of the railway during any time whilst 
such boards are not exhibited or w’hilst such mile- 
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stones as aforesaid shall not be set up and main* 
tained, (s. 95.) This last section has, however, 
been regarded as relating only to charges for the 
use of the company’s lino by persons convoying , 

their own goods over tho lino in their own car- 
riages. { Jr I //is V. Loudon and Sou fit Western Rail, 

Co., 39 L. J., Ex. 57; L. 11., 5 Ex. G2.) 

Sect. 90, after reciting that it is expedient that Power to 
tho company should bo enabled to vary tho tolls 
upon tho railway so as to aocommodato thorn to 
the purposes of tho trafUe, but that such power 
should not bo used for tho ])urposo of prejudicing 
or favouring particular parties, or for tho purpose 
of collusively or unfairly creating a m^onopoly 
either in tho hands of tho company or of particular 
parties ; enacts that ‘‘ it shall bo lawful for tho 
company, subject to tho provisicnis and limitations 
herein, and in tho special act contained, from time 
to time to alter or vary tho tolls by tho special act 
authorized to be taken, either uj)on tho whole or 
upon any portion of tho railway as they shall think 
fit: provided that all such tolls bo at all times Tointobe 
charged equally to all persons, and after tlie sarao wJuSv 
rate, whether per ton, per mile, or otherwise, in Hreum-^*^ 
respect of all passengers and of all goods or car- 
riages of the same description, and conveyed or pro- 
pelled by a like carriage or engine passing on^ over 
the same portion of the line of railway ujder the 
same circumstances ; ^d no redimtion or advance 
in any such toUs shall be made, either directly or 
indirectly, in favour of or against any particular 
company or person travelling upon or using the 
railway.” 
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The chief decisions under this section have 
already been noticed (see Chap. III., p. ?5). 

The interfjretation clause (sect. 3) provides, that 
** the word *' toll ’ shall include any rate or charge 
or ojher payment, payable under the special act 
for any passenger, animal, carriage, goods, mer- 
chandize, articles, matters, or things conveyed on 
the railway.’’ 

In Ercnhcd v. London and North Western Rail. 
Co, (18 L. J., (i. K 22 ; L. 11., 3 App. Ca. 1029 ), 
the question was raised, but not detenuined, whe- 
tlier the word ‘‘ tolls” in the intciqirotation clause 
is confined to a charge for carrying goods on the. 
railway^ or includes the cartage outside. In Pef/^ 
Icr v, M(nnnonthsJiirc Rail. Co. (30 Ij. J., Ex. 249 ; 
() 11. ^ N. fill), it was considered that ‘‘tolls” 
prinia facie included (‘verytliing that the company 
do as earners, and therefore where a company 
were entitled by tlieir act to demand certain tolls 
therein specified, they wore not entitled to charge 
any sum as a ‘‘ tenninal charge ” over and above 
the tolls authorized by their act, and that such 
charge could oidy be made by previous agreement. 
(And see Locke v. North Lantern Rail. Co.y 21 Sol. 
Jour. S3o.) 

In Lancashire and Yorkshire Rail. Co. v. Gidlow 
(4o L. J., Ex. G2o ; L. It., 7 II. L. ol7), the 
company had charged a customer more for the 
carriage of cools than the n^aximum charges fixed 
by their act, and sought to justify the charge 
under a clause authorizing the charge of a reasqp- 
able siun for “ services incidental to the business 
of a carrier,” reljdug upon the fact that they had 
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allowed the customer to deposit his coals upon 
land adjoining one of their sidings, and that they 
had taken his wagons to and from a siding belong- 
ing to him, it was held that neither of these were 
‘^services incidental to the business of a oanier” 
within the meaning of the act. 

Where a company made, under the authority of 
their special act, a charge for the expense of stop- 
ping for all articles convoyed a less distance than 
four miles, it was held that this charge was not a 
** toll,’* and its publication on the toll board of the 
company not a condition precedent to the right to 
demand it. {Pnjcc v. Mimmonthshire llaiL Co., 
L. R., 4 App. Ca. 197 ; 49 L. J., Ex. J30f) 

By a clause in their act a railway company wore 
empowered to receive a certain rate as a maximum 
rate of carriage for the conveyance of animals ex- 
clusive of every expense incidental to such convey- 
ance, except for any ext raon! inary serrtves performed 
by the company, in respect of w'hioh tliey might 
make a reasonable extra charge ; it was held that 
the cost of cleansing the truck in which a cow had 
been carried, as required by the Orders in Council, 
was not a service performed for the owner of tho 
cow within the meaning of this clause*. {Cox v. 
Great Eantern Rail. Co., d8 L. J., C. P. 151 ; 
L. R., 4C. P. 181.) 

Any ambiguity in a clause imposing tolk is to 
be construed in favour of tho public. {Stockton 
and Darlington Rail. Co. v. Barrett, 7 M. & G. 
870^ Pryce v. MonmouthHhire Railway Company, 
%upra.) 

B. O 


Ch&r^for 

stopping. 


Cloonjilng 
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The following provisions as to tolls are made in 
31 & 32 Viet. c. 119 

Where any charge shall have been made by a 
company in respect of the conveyance of goods 
ovef their railway, on written application within a 
week after payment of the said charge made to 
the secretary of the company by the person by 
whom or on whoso account the same has been 
paid, tlio company shall within fourteen days 
render an account to the person so applying for 
the same, distinguishing how much of the said 
charge is for the conveyance of the said goods on 
the railway, including therein tolls for the use. of 
tlio railway, for the use of carriages, and for loco- 
motive power, and how mucli of such charge is for 
loading and unloading, covering, collection, de- 
livery, and for other expenses, but without par- 
ticularizing the several items of which tho last 
mentioned portion of the charge may consist, 
(Sect. 17.) 

Whore two railways are worked by one com- 
pany, then in tho calculation of tolls and charges 
for any distance in respect of traffic (whether pas- 
sengers, animals, goods, carriages or vehicles), con- 
veyed on both railways, the distances traversed 
shall bo reckoned continuously on such railways as 
if they were one railway. (Sect. 18.) 

Provisions for the making of through rates over 
difTereut linos bf railway ore also contained in 36 

37 Viet. e. 48, s. 11. 

This act also provides — “ That every railway 
company and canal company shall keep at each of 
their stations and wharves a book or books show- 
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mg erery rate for the time being charged for the 
carriage of traffic other than passengers and their 
luggage, from that station or wharf to any place 
to which they book, including any rates charged • 

under any special contract, and stating thoidis- 
tanoe from that station, or wharf, to ov(‘ry station, 
wharf, siding or place to which any such rate is 
charged. Every such book shall, during all roa- 
sonablo hours, be open to tlie inspection of any ni»])ection 
person, without the payment of any fee. Any i^Ztiityfov 
company failing to comply with the provisions of 
this section shall, for each otTence, and, in the case 
of a continuing offence, for ev('ry day during wliieh 
the offence continues, bo liable to a jxiualty not 
exceeding o/.,’’ to be recovered os therein men- 
tioned. (Sect. 14.) 

The act further gives the Kailway Coramis- Power of 
sioners power to determine any question or dispute (\mmm- 
which may arise with r(‘S])(*ct to the terminal tti'lermiuol 
charges of any railwaj^ company where such 
charges have not been fixed by act of parliament, 
and to decide what is a r(‘asonable sum to be paid 
to any company for loading and unloading, cover- 
ing, collection, delivery, and other services of a like 
nature. (Sect. 15.) 

liailway companies would seem to bo entitled to Expon«Mi 
compensation for expenses necessarily incurrQd by foJ'the^ 
them in the preservation of goods from oxtraor- 
dinory perils not properly arising -from their or- 
dinary duty as common carriers. As if a sudden 
fioc^ or storm should do injury to the goods, and 
some immediate expense for their preservation 
should become necessary, the company would be ^ 
o2 



84 


THE LAW AFFECTINO BAILWAT CARRIEB8. 


ChargcMi 
for Wttro- 
housLug. 


Lion on 
gtMkis ear- 
ritnl, 


bound to incur it, and would be entitled to call 
upon the owner for re-imbursement. (Story, 
Bail. s. 586.) Or, if to preserve the life or condi- 
tion of cattle carried by the company during a 
long journey, or after the journey was ended, it 
should bo necessary to feed them, the owner not 
having provided the means of doing so, the com- 
pany could recover from the owner the reasonable 
amount expended by them in this respect. {Great 
Norihcni IlaiL Co. v. Sicajfiehly 43 L. J., Ex. 89 ; 
L. ll.,9Ex. 132.) 

If after the termination of the journey the 
goods are, for the convenience of the owner, ware- 
housed, by, the company, tlioy will be entitled to 
bo paid warehouse room for the goods — at least, 
after a reasonable time from the termination of the 
transit. 


iSect. 2. — Lin) for Charges. 

Inasmuch as railway companies, like other com- 
mon earners, are bound by custom to carry goods 
for all persons, for a reasonable reword, they are 
entitled by the common law to a lien on the goods ; 
and, unless they have entered into some special 
contract by 'which the right is waived, have a right 
to detain goods which they have received to be 
carried until the charges of carrying have been 
paid to them Iw the owmer or employer. {Skinner 
y. Upshau'y 2 Ld. Kaym. 752.) And they have 
the same right when goods have been delivgred 
to them by a WTongful owner and are claimed 
by a rightful owner, to detain them from the latter 
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until their charges are paid. ( Yovhe v. Orcnaugh^ 

2 Ld. EajTU. 807 ; per Holt, C. J.) 

The common law right is a specific lien ; that « specific, 
is, a right to detain for the carriage of the par- ral. • 
ticulor goods, and not for those goods ondtony 
other balance the owner may owe for the carriago 
of other goods. {Butler v. Woolcotf^ 2 B. & B., 

N. R. 04.) The latter right, called a general lien, 
can only he supported by proof of general usage, 
special agreement, or mode of dealing, supporting 
•such a claim. {Rut<h for(h v. Ihutiidd^ 0 East, 019 ; 

7 ih, 224 ; Wright v. SucU, 5 *B. .'c Aid. WAh) 

And the fact that a carrier luis a right of general 
lien against a consignor does not entitle, him ns 
against the consignee to retain tlie goods in respect 
of a general balance duo from the consignor 
{Butler V. Wooleott^ supra ) ; nor can a g(‘neral lion 
as against the consignee affect tho right of tlio con- 
eignor to stop tho goods iu trausifu, and claim tlieir 
return upon paying tlio specific claim for carriage. 
{Oppenheim v. Bussell^ 3 B. & V. 42 ; Jack sou v. 

Nicholj 7 8cott, 577 ; and see notes to Chase v. 

Westwore, Tu. L. C., ilcrc. L. G90 et scq.) 

A right of lien is defeated by giving up posses- Lion 
sion of the goods ; or by dealing with them in such 
a manner as to amount to a conversion of them ; 
and if once waived it cannot afterwards be re- 
sumed. {Kruger v. Wikox^ Tu. L. C., Here. L. 

676, 708.) But if possession was obtained by 
fraud, it seems the carrier’s lien would revive on 
regaining possession of the goods. (See Wallace t. 

Woodgatc^ Ry. & M. 194.) 

A right of lien confers no right of sale upon the con- 
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person holding such lien, though the retention of 
'the chattels may be attended with expense- 
{ThamcH Ironworks Co, v. Patent Deirick Co,y 29 
Ch. 714; IJ. &H. 93.) 

^:^ct. 07 of the Kailway Clauses Consolidation 
Act (8 & 0 Viet. c. 20), provides as follows : — 

“ If, on demand, any person fail to pay the tolls 
due in respect of any carriage or goods^ it shall be 
lawful for the company to detain and sell such 
carriage, or all or any part of such goods, or if the 
some shall have l^een removed from the premises 
of the company, to detain and sell any other car- 
riages or goods within such premises belonging to 
the pajty liable to pay such tolls, and out of the 
moneys arising from such sale to retain the tolls 
payable os aforestiid, and all charges and expenses 
of such detention and sale, rendering the overplus, 
if any, of the moneys arising by such sale, and 
such of the coniages or goods as shall remain un- 
sold, to the person entitled thereto ; or it shall be 
lawful for the company to recover any such tolls 
by action at law.’^ 

This section has, how'ever, been held not to apply 
where the lolls are duo to the company for the 
conveyance by them of goods as carriers, but only 
W'here they are due from persons who have used 
the lino by conveying goods thereon in their own 
carriages. {Wallis v. London and South Western 
Mail, Co,, Si) L, J., Ex. 57 ; L. K., 5 Ex. 62 ; but 
see Pe North field Iron and Steel Co,, 14 L. T., N. 
S. 695.) 

A demand for the sum actually due for tolls is 
a condition precedent to the right to sell {Field v. 
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NetcpoH, EaiL Co,, 27 L, J., Ex. 396 ; 3 H. 
& N. 409), and where the amount is paid by a biU 
which on presentment is dishonoured, that is notra 
demand and refusal entitling the company toiell 
the customer’s goods {North v. London and South 
Western Mail. Co., 32 L. J., C. V. 15G ; 14 d B., 
N. 8. 132.) 

Very often a company have a general lien upon 
the goods of their customers by virtue of special 
agreements. Where a railway had such an agree- 
ment with a joint stock company which was wound 
up, and the business carried on by an ofiiciol 
liquidator, who continued to forward goods by the 
railway, it was held that the general lien would 
only attach to goods coming into the Tiands of the 
railway company while the joint stock company 
was Hid Jiirin, and not to goods coming into their 
hands after the winding-up order. ( WilfHhirv Iron 
Co. V. Great WcHiern liaii Co., 40 Jj. J., U. 13. 43, 
308 ; L. li., G U. 13. 77G.) 

In no case have the company a right to use the 
goods detained by them. And if perishable articles 
be detained they are bound to exercise every care 
in their preservation, and if horses or cattle be de- 
tained the company should feed them, and in the 
case of cows milk them. {Scar/e v. Morrjan, 4 M. 
& W. 270.) 

The right of lien can only apply to goods, &c., 
in the possession of the company m their Siaracter 
of carriers or in a capacity accessory thereto, and 
not to goods delivered to them in some independent 
capacity, as where the company have a workshop 
for repairing engines, repairing for strangers os 
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well as themselves, they would not he justified in 

S lning the engine of a customer in their posses- 
for repair, in respect oi a sum due to them for 
age. {Kinnear v. Midland EaiL Co.y 19 L, T,, 


remedy 

Aotioii. 


N. S. 387.) 

f \ 

In addition to their right of lien on goods, a 
company have a right of action for their charges 
for carriage, and for other monies properly ex- 
pended by them in reference to the goods. 
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CIIAPTER VI. 

THE TRANSIT. 

Sect. 1. — Buiy of ihe Company during the transit. 

Under the term transit wo include tlio period 
from tho time of traffic coming into the custody of 
the company for tlio purpose of immediate convey- 
ance to the time when nothing remains to ho done 
by them under their contract to earr}". 

The first duty of a carrier is to carry safely. 
{Great Northern llaiL Co, v. Taylor^ L. J., C. P. 
210; L. R., 1 C. P. 385.) Therefore it is tho 
duty of a railway company during tho transit to 
use all such diligence and care towards tlio goods 
entrusted to them that prudent and (cautious men 
in tho like business usually employ for tho safety 
and preservation of tho property confided to their 
charge. {Beal v. South Devon Itail, Co.y 3 II. tk 
a 337 ; 12 W. II. 1115.) For this puri)OBe they 
must have their stations and yards in a safe con- 
dition, so that those who use them by tho com- 
pany’s invitation may do so without injury to 
themselves or tho traffic they bring or remove. 
{Booth V. North Eastern Bail. Co,y 36 Ex. 

83.) They must provide proper trucks and vehicles 
for the transportation, with all reasonable equip- 
ments and servants to take care of them. {Bedford 
V. Cruticelly 5 C. & P. 242.) They must have their 
through communications so arranged as not to 
cause undue delay, their i)ermanent way in such a 
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state as not, by shaking, to make the chafing or 

5 r and tear of the goods imduly severe They 
t have proper tarpaulins and coverings to pro- 
the goods from damage by exposure. 
Accompany ore bound to provide trucks or ve- 
hicles reasonably fit for the conveyance of the 
particular class of goods they undertake to carry 
{Lyon y.Mclh^ 5 East, 428; Shaw\, York and North 
Midland Rail. Co., 18 L. J., Q. B. 181 ; 13 Q. B. 
347) ; and they will be liable for injury from the 
defects of a truck, even if it belongs to another 
company, if they adopt it for the purj)Ose8 of their 
own transit. {Cotnbr v. London and South Westei'n 
Rail. Co.y 31 L. T., N. S. (>13.) But it is sufficient 
if the company provide a carriage which, without 
extraordinary accident, will probably perform the 
journey. {Amies v. Stevens, 1 Str. 128 ; Great 
JYestern Rail. Co. v. Blotrer, 41 L. J., C. P. 2G8; 
L. K., 7 C. r. 655, per WiUes, J.) 

In the transit of animals the following regula- 
tions are required to be observed under Orders in 
Council issued under the Contagious Diseases 
(Animals) Acts : — Every truck used for carrying 
animals shall be pro^uded with spring buffers, and 
the floors thereof shall have proper battens or 
other footholds thereon. A railway company shall 
not allow any truck used for carrying aTiiTnA.lR on 
their railway to be overcrowded so as to cause un- 
necessary Bufferyig to the animals therein. Be- 
tw’een each 1st November and the following 30th 
April (both dates inclusive) trucks used for cann- 
ing on a railway sheep freshly shorn (that is, 
shorn within sixty days of their being carried by 
railway) and unclothed shall be covered and en- 
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dosed 80 as to protect the sheep from the weather, 
but shall be properly ventilated. Every pen, cay 
riage, truck, horse-box, or vehicle used for coxTyirng Vehicle to 
animals (the word “animals,” in this ca8o,/[n- audaism-, 
eluding horses) on land shall on every ocefisiou 
after any animal is taken out of the same, and 
before any other animal is placed therein, bo 
cleansed and disinfected. 

In vehicles used for the transit of animals the 
floor boards should be sound, the fastenings to the 
doors sufficient to properly secure theun. ^ 

Casks, and articles likely to suffer by wear and 
tear, should be packed and forwarded in a manner 
to reduce the wear and tear to a ininiinum. 

The company must take care not fo forward in ia- 

11 1 1 • 1 r n • • *1 junoilito 

the same truck goods which from their proximity meu other 
would bo likely to damage each other : thus, tliey 
would be liable for injury to flour caused by the 
effluvium of spirits of turjientine, or damage to 
cambric goods caused by sulphuric acid if stowed 
near together. {Akton v. Herring ^ 1 1 Ex. 822 ; 25 
L. J., Ex. 177.) So it is assumed if goods were 
placed in a truck and injured by the effluvium of 
goods previously carried in the same truck. If 
goods are of a class likely to bo injured by coming 
in contact with other goods, the fact should bo 
communicated to the company, otherwise they will 
not be liable. {Hutchimon v. Guiouj 28 'L. J., 

C. P. 63 ; 5 C. B., N. S. 149.) 

The company must use the ordinary precautions 
t^ lessen as much as possible the ordinary wear 
and tear of goods : as if a cask of brandy leak on 
the journey they must take steps to stop the leak 
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wheai it comes to their knowledge, otherwise they 

S he liable for the loss (Bed v. JS’rr/wa, 16 East, 

\ ; and though not liable for ordinary deteriora- 
of goods in quantity or quality from inherent 
infin^iity, yet if the goods require airing or ventila- 
tion during the journey for the purposes of pre- 
servation, as fruits and such like articles sometimes 
do, they must do what is reasonably within their 
power for this purpose. (Davidson v. Gicynne^ 12 
East, 3(S1.) And in tho case of animals on a long 
jo'-i^mey it may bo necessary to feed them. (Tajf 
Vak Bail, Co. v. Giles^ 23 L. J., Q. B. 43, per 
Pollock, C. B. ; Girat Northern Bail. Co. v. 
Steajfivld^ 43 L. J., Ex. 89; L. 11., 9 Ex. 132.) 

The company must obey the directions of the 
owner of the goods during tho transit ; and a 
person who delivers goods to a railway company 
to carry, directed to a particular place, may counter- 
mand tho direction at any moment of the transit 
and demand back his goods, at least on payment 
of the carriage, unless perhaps whore the unpack- 
ing and delivering would be productive of much 
inconvenience. (Scot (horn v. South Staffordshire 
Bail. Co.y 22 L. J., Ex. 121 ; 8 Ex. 341.) 


• Sect. 2. — Stoppage in Transitu. 

If tlio seller lyis dispatched goods on credit to 
the buyer, and before they reach their destination 
the buyer becomes insolvent, the law, in order Jo 
prevent the loss that would happen to the seller, 
allows him in many cases to ^untermand the de- 
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livery before the arrival of the goods at the place- 
of destination, and to cause them to be re-delivere^ 
to himself. {Lickbarrow v. Mmon^ 1 Smith’s 
699 ; Whitehead v. AndenoUy Tu. L. C., Meiy L. 
632, and notes.) ^ 

The right to stop in transitu exists only where 
the following circumstances concur: — where the 
goods ore sold on credit ; where the consignee is 
insolvent ; and where tlie goods are still in transit, 
and have not been delivered to the consignee. 
(8tor}% Bail. s. 581.) y 

This right has been described as a specids of 
equitable lion, and even before the passing of the 
Judicature Act, 1873 (30 & 37 Yict. c, 6G, s, 24, 
sub-s. 4) was recogrihscd and acted upon by the 
common law courts for the purpose of substantial 
justice {Tucker v. llumphreyy 4 Bing. 519, per 
Park, J.), and where it is properly exorcised by 
the consignor the carrier is excused from delivering 
to the consignee. 

The right to stop in transitu is strictly confined 
to the unpaid vendor of goods sold {Kinloch v. 
Craig y 3 T. 11. 783), or to persons who stand in 
that position. Thus, a factor or agent who obtains 
goods on his own credit for an undisclosed princi- 
pal is quoad his principal an unpaid vendor. 
{Feise v. Wray^ 3 East, 93 ; Van Casteel v. Booker y 
18 L. J., Ex. 17, per Parke, B. ; The Tighssy 32 
L. J., Adm. 97.) So a person who had consigned 
goods to bo sold on the joint account of himself 
and the consignee, was held entitled to stop them, 
tfie consignee having become insolvent. {Newsom 
V. Thorntony 6 East,, 17.) A mere surety for the 
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* price of the goods {Siffken v. Wray^ 6 East, 371), 
W a person who claims a lien upon them for money 
aM labour expended {Sweet v. Pyw, 1 East, 4), 
haXno such right. 

r^4 payment of the purchase money {Hodgnon 
V. io//, 7 T. R. 440), or taking the consignee’s 
acceptances for part of the goods {Edwards v. 
Bi wwer, 2 M. & W. 373 ; Patten v. Thompson^ 5 
M. & S. 350), or for the whole, if the consignee 
become insolvent before tho bills are due {Kinloch 
v.i^ Vff/V/, 3 T. 11. 119), does not defeat the right, 
which continues until the whole purchase money 
is paid. {Feine v. Wray, supra) 

As tho right only exists so long os the goods 
ore in tramilu, and until the goods come into the 
actual or constnictivo possession of the consignee, 
tho majority of tho decided coses have turned upon 
tho question whether or not the goods had arrived 
at tho tomunntion of their journey when the notice 
to stop was given. The rule to be collected from 
tho coses is, that tho goods ore in transitu so long 
as they are in tho hands of tho carrier as sittdi, no 
matter wliethcr ho was or was not appointed by the 
consignee. {Ejc parte Bosercar Clay Co., Be Cock, 
L. R., 11 Ch, I), 5G0 ; 40 L. T., N. S. 730.) To 
end tho iransitas, there must be an avtual delivery 
of tho goods to tho vendee or his agent, not a mere 
constructive delivery, such as that to a shipmaster 
on the order of apd engaged by the vendee. {Ih) 

As long as tho goods are in tho possession of the 
carrier and ho holds them as such, the transitns js 
not at an end, nor until, by arrangement between 
hm\ and the purchaser, he holds them as the pur- 
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diaser’fi agent. {Ex parte Cooper j Re M^Laren^ 48# 

L. J., Bkcy. 40 ; L. R, 11 Ch. D. 08.) J 

Aft a general rule, a sub-sale of the goods wye 
they are in transitu does not determine the iran^us, 

{Ex parte Golding Daria Sf C(),y Re Knighty^ W. 

E. 481 ; 42 L. T., N. S. 270.) 

The question as to the continuanoe or the tenni- “ 
nation of the tranaifus is one to be determined by 
the facts of each particular cose. {Scliotamaufi x.Lan^ 
cashire and Yorkahirc Rail. Co.y OG L. J., Ch. 001 ; 

L. R., 2 Ch. 032.) It is of the very essence of Ae 
doctrine of stoppage in transitu that during^ho 
tranaitua the goods should be in the custody of some 
third person intorniediato between the seller who 
has parted with and the buyer who has not yet ob- 
tained actual possession. (//>.; Gibson v. Carruthersy 
8 M. & W. 028, per Eolfe, B.) Thus, whore 
goods were delivered to a master of a ship who 
was the servant of the consignee, it was held to 
determine the right of stoppage {ib.) ; while de- 
livery on board a ship chartered hy the vendee 
under an ordinary charter party, not making him 
the owner or hirer of the ship, but merely operating 
as a contract to carry, was held not to end the 
tramitiis. {Bcrndtson v. Strangy 37 L. J., Ch. GGo; 

L. R., 3 Ch. o88 ; Coventry v. GladatonCy 37 L. J., 

Ch. 492 ; L. R., G Eq. 44 ; Ex parte Roscrear Clay 
Co.y Re Cocky supra.) 

Delivery to a man’s servant ^or agent, either 
special or general, is, in point of law, delivery to 
himself. 

The actual delivery to the vendee or his agent, WTiat ii 
which puts an end to the tramiiusy or state of pas- 
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t sago, may be at the vendee’s own warehouse, or at 
\a place which he uses as his own, though belonging 
{^another, for the deposit of goods, or at a place 
where he means the goods to remain until a fresh 
desw ation is communicated to them by orders from 
himsen ; or it may bo by the vendee’s taking pos- 
session, by himself or agent, at some point short of 
the original intended place of destination. {James 
V. Griffin^ 2 M. & W. per Parke, B.) If the 
vendee take thorn out of the possession of the car- 
i^r into his own before their arrival at their des- 
tination, with or without the consent of the carrier, 
there seems to bo no doubt that the transit would 
bo at an end ; thougli, in the case of the absence of 
the carrier's’ consent it may be a wrong to him for 
which ho would liavo a right of action. (TF/nVr- 
hcad v. Amlerwii^ 9 M. k AV. odd, per Parke, B.) 

A carrier may bo the agent of the purchaser, and 
by changing his character from carri('r to such agent 
may determine the transition ; and the most difficult 
coses are those where, the actual journey being 
over, the goods still remain under the control of 
the carrier in his warehouse. Then the question 
becomes, does ho hold them os canior, or as ware- 
houseman and agent for the consignee ? This 
depends upon tlie intention of tlie carrier and con- 
signee, and whether or not they have, expressly or 
byim]tlieation, entered into a new contract, distinct 
from the origin Jil contract for carriage, that the 
carrier is to hold them for the consignee as his 
agent, for the purpose of custody on his account, 
and subject to some new or further order to 6o 
given by him. ( Wenttcorih v. Outhtcaite, 10 M. & 
AV. 450, per Parke, B.) 
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If there is any doubt whether the consignee hay 
converted the carrier into his agent for custody, cA 
for a new purpose other than carriage, the intjm- 
tion of the parties must be gathered from Aoir 
various acts. Tlie carrier cannot, without tb^on- 
sent of the consignee, convert himself into a ware- 
houseman for the consignee, so os to terminate the 
tramitm, {llolfon v. Lancashire and Yorkshire Rail, 
Co,, 35 L. J., C. r. 137 ; L. 11., 1 0. V. 431 ; AV 
parfc Harrow, Rc WorsdcH, 43 L. J., Bkey. 71 ; 25 
W. R. 403 ; James v. Oriffin^ 2 Af. Si W. 
Neither would any act of constructive taking pos- 
session by the eoiisigncH', short of actioil nanoval 
out of the possession of the carrier, unl('S8 acc^om- 
panied with cireunistanees to dcaioie ll\at thi' carrier 
assented to hold them for the cumsigiKH', in tlie 
nature of an agemt for custody, (h‘tprniinc tlio 
(ransitus, ( WIdivhead v. Anderson, I) M. W. 535, 
per Parke, lb) A mere promise' by the carricT 
to delivtT tlu* goods to the purehasiT as soon as 
th(y can b(* got at, is not (*nough to bring them 
into the possession, actual or eonstnietivc^, of the 
purchaser, {(^orrnfri/ v. (Hadstone, 3>7 L. J., Ch. 
432 ; L. R., () liq. 44.) 

If the ])m*chaser, having nowareliouscof his own, 
is in the habit of using the warehouse of his car- 
rier as his f)wm, and making it the r(q)OHib)ry of 
his gorxls until he has sold them or Hbii>])ed*them 
for exportation, the f ransitus is at an end wfien the 
goods arrive at the customary plaxjc of deposit, 
although they may immediately afterw'ords reotnve 
a fresh destination. {Scott v. Pettit, 3 B. & P. 
469 ; Rowe v. Pick ford, 8 Taunt. 83 ; Allun v. 

R H 
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^fripper, 2 Cr. & J. 218 ; Foster v. Frampton^ 6 B. 
\ C. 107.) 

Delivery of \jlifforent opinions have been held on the ques- 
SSfvery of tioiVof whether a part delivery is a constructive 
the whole. (Jeli^^;v of tlie entire goods comprised in the con- 
tract, so as to put an end to the right to stop in 
irnmiiu as to the whole of the goods. At one 
time it was hold that there was a constructive 


d(divery of the whole. This, liowever, has since 
been questioned and dissented from, and it has 
C^*n said only to bo a constructive delivery of the 
wnHle where tlio delivery of part takes place in the 
course of the delivery of the whole, and the taking 
possession by tlie buyer of that part is the aocep- 
tauee of constructive possession of the whole. 
[lioJion v. Jjuicashirc and Yorhshirr Itail, Co., 35 
li. J., C. P, 137; L. II., 1 a V. 431 ; Fx parte 
trooper, llv 4H J., Pkcy. 49; L. 11., 

11 Ch. 1). ()8 ; and see Ex parte Cthhes, Re Whit- 
worth, 45 L. J., Bkcy. 10; L. II., 1 Ch. D. 
101 .) 
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If the transit bo once at an end it cannot com- 
mence dv novo merely because the goods are again 
sent upon their travels towards a new and ulterior 
destination. [Vatpy v. Gibson, 10 L. J., C. P. 
241; 4C. B. 837.)^ 

A company are entitled to express notice from 
a oonfeignor before they will be liable for not stop- 
ping goods in trafusitu. To make such a notice 
effective it must be given at such a time, and 
under such circumstances, that the company may 
by the exercise of reasonable diligence communi- 
cate it to their servants in time to prevent the de- 
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lively of the goods to the consignee. ( Whitehe<li 
V. Andmofi^ I) M. iJt W. 518.) 

Notice by the vendor or his poriioular agent or 
by his general agent, if the act of the iig^ftt be 
afterwards recogniztHl and (*onlirmed by t^/^^rinci- 
pal, will suHieieiit to stoj) the goods. {Norihey 
V. /dV'4/, 2 Ks[>. (>ld; Jinilry v. Cn/a rtn'/f^ 8 B. & 
C. 448.) But notit^e by an unauthorized person 
will not bi* (db'ctuid iiidess ratiiitMl by the vendor 
within the time \<'hen he might himsidf have ex er-^ 
cised the right. (liird v. Jirofniy 4 Ex. 780.) 

Where gtiods are 8toj)]>ed tn frait.sifN^ tlu^ carrier 
is of course entitled to demand and have his hire 
for the (‘lu'riage of sueli goous bcdore giving them 
up. lie cannot, however, ns wo have previously 
seen, claim to retain them as a lieu for a general 
balance due from tin' eonsigm^o. p. 85.) 


\\nio may 
givo uo- 
tico. • 


( 'arrior on- 
titltwi to 
rhargi'i for 
curriago of 
gofxlH 
BtOplKWi. 


Sect. d. — Jliral Chanunitn. 

Sometimes a railway company is placjcd in an 
awkward position ])y claims upon the goods by 
persons other than and adverse to the party who 
delivered them. For instanee, th(y may bo fol- 
lowed and claimed by the sendcT’s landlord for 
rent, or by a sheriff’s oflicer under a writ of execu- 
tion ; or the consignor may hav^ stolen tlie goods, 
and they may bo claimed by the ];>er8on from whom 
they w'ere stolen, or the consignor may have be- 
come banknipt, and the goods claimed by his 
trustee as fraudulently removed. 

H 2 
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Rule M to \ Ordinarily the person who delivers the goods to 
tlug up a im company is to be treated by them as the owner, 
Jh* tert%%. general his title may not be disputed by the 

, comply, or a jm tcrtii or adverse title be set up, 

but tl^i^oods must bo delivered according to his 
directions, without putting liim to proof of his title. 
{Laclouch V. Towle, 3 Esp. 115.) That applies, how- 
ever, only whore such adverse claim is not asserted 
by the superior claimant to the sender, but merely 
^ by the carrier’s own motion. But should the goods 
beM^e property of a third person, who is also en- 
titlea to the possession of them, and while in the 
custody of the company such owner should demand 
possession, they would be justified in delivering 
the goods to* him. (See Tuf/lor v. Plumer, 3 M. 
& S. 5()2.) Nor are they precluded by reason of 
having received goods from a particular individual 
from B('lting up the title of a third party really 
entitled thereto wdio has claimed and received the 
goods. [S/ieridao v. New Quoi/ Co., 28 L. J., C. P. 
58 ; 4 0. B., N. S. 018.) In this case Mr. Justice 
Willes, in delivtring judgment, said, “ The defen- 
dants W(‘re common carriers ; and therefore bound 
to receive the goods for carriage. They could 
moke no enquiry as to the ownership. They have 
not voluntarily raised the question ; it was raised 
by the demand of the n^al owner before the defen- 
dants Had parted with the goods. The law would 
have proVcted them against the real owner if they 
had delivered the goods in pursuance of their em- 
ployment without notice of his claim. It ought 
equally to protect them against the pseudo owner, 
from whom they could not refuse to receive the 
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goods, in the present event of the real owner olaii^ 
ing the goods, and their being given up to him. 
The oompulsory charac^ter of the employment of a 
carrier furnishes ample grounds for so hokiing.” 

Still the company have upon them the^^hen 
and risk of ascertaining who is the real owner, 
which in the complication of mercantile transac- 
tions is not always an easy task. Where the 
adverse title is made known to the carrier, if ho 
is forbidden to deliver the goods to any other 
person, he acts at his peril; and if the adv^i^ 
title is well founded, and he resists it, ho is fiablo 
to an action for the recovery of tln^ goods. (Story, 
Bail. 8. 5S2.) 

But a company may compid rival claimants to 
establish their title by interpleader. ( I & 2 Will. 4, 
c. 58, 6. 1 ; and 2d & 24 Viet. c. 12b, s. 12.) 


Company 
must dell* 
vfir to the 
right per* 
sou. 


lutor- 

ploador. 
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CIIArTER VII. 

TERMINATION OF A RAILWAY COMPANY^S LIABILITY. 


^ Sect. 1. — Deli very to the Consignee. 

Commoii .^^ijOMMON carrior engages not only safely to carry, 
iSilty but ne also engages safely to deliver. [Bodenham 
mmortt^a 4 I’rico, .‘Jl ; Iftijr V. JimM, 3 B. & B. 

delivery. 177 .) It is immaterial whether there is negligence 
or not : his warranty as an insuri'r is broken by 
non-delivery. {Birhards v. London and South Coast 
Rail. Co., IS L. J., C. V. 251 ; 7 C. 13. SdO, per 
Wilde, C.J.) Accordingly, a railway company’s 
extraordinary liability as (‘arriers is held to con- 
tinue to the moment when their agents or servants 
deliver tlie goods actually or constructively to the 
consignee or his agent, or at the stipulated or 
authorized place of consignment {Foictcs v. Great 
Western Rail. Co., 22 L. J., Ex. 7(3 ; 7 Ex. G99 ; 
Moffat V, Great Western Rail. Co., 15 L. T., N. S. 
630), or until delivery has been waived, or the 
goods tendered to, and refused by, the consignee. 
Liability This rule applies even w’here the point of de- 
So^b ulo livery is to bo reijiched by passing over the lines of 
bT^youd** other companies, or by the vehicles of other car- 
thecom- riors not under the control of the recehing oom- 

panv*atar- . . o , 

mmi, paiiy. In such a case, the receiving company are 
just in the same position as if they had been the 
*' owners of all the means of transit employed for the 
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whole distance which the goods are to travel, and.f 
their liability does not end until there has been a 
delivery in what is the ordinary and usual course. 
{Muschamp v. Lancaster and Preston Junction Jtail, 

Co,y 8 M. ifc W. 421, and cases cited antc^ py^.) 

Where the place of ultimate destinatiofl is bo- uniosa 
yond the termini of tlio company, they may limit tnvctinonly 
their contract to one to carry to tli(4r own torminus, 
and there deliver to the ulterior carrier. In such 
a case the liability of the receiving company will 
be at an end when they have placed the goaiS 
under the control of the ulterior carrier. {Gwrsido 
V. Trent Navigation Co,^ 4 T. li. 581 ; Aldridge v. 

Great Western Rail. Co., 33 L. J., C. V. lOl*; 15 
C. B., N. S. 582.) But, in ease of losS*of of damage thoti they 
to the goods, they must j)rove that the goods have lioUvtJrJ^to 
actually passed in an uninjured state into the pos- 
session or under the control of the ulterior carrier. 


{Kent V, Midland Rail. Co., 44 L. J., (i. B. 18; 

L. It., 10 Q. B. 1; but see Midland Rail. Co. v. 

Bromley, 25 L. J., C. 1\ 04 ; 17 C. B. 372.) 

Tlie precise degree of care which it is the duty Doprroe of 
of a carrier to use in delivering the goods entrusted ^ 
to him must depend upon and vary with the nature ‘^^^^vory. 
and condition of the thing carried, and the over 
varying circumstances under wliich the delivery 
takes place. Some goods require much more ten- 
der handling than others; some animals much 
more care and management than others, according 
to their nature, habits and conditions ; and the line 
of conduct which the carrier should propose to him- 
» 5 lf is that which a prudent owner would adopt if 
he were in the carrier’s place, and had to deal with 
the goods or animals under the ciroumstanees and ^ 



104 


\ 


f’ompauy 
ooa«e to DO 
carrieni 
whoti their 
original 
contract ia 
porformod. 


Delivery 
depends 
upon the 
contract in 
each par- 


Rail: 


THE LAW AFFECTING RAILWAY CARRIERS. 

\ subject to the condition in which the carrier is 
plawd, and under which he is called on to act. 
{Gill V. ManclmteVy Sheffield^ Rail. Co.^ 42 L. 
J., a. B. 89 ; L. R., 8 Q. B. 186.) 

In, the case of Shqyherd v. Bristol and Exeter 
7. (37 L. J., Ex. 113 ; L. R., 3 Ex. 189), 

it was held by the majority of the court (Bramwell 
and Chaniioll, BB.) that the extraordinary re- 
sponsibility of common carriers of goods ends when 
there is nothing more to be done by them under 
-ci^oir contract as carriers ; while Martin, B., dis- 
soi^jg, adopted the rule laid down in 2 Redfield’s 
Railway Law, 56, that the extraordinary respon- 
sibility of a carrier, as such, does not terminate 
until th6 owner or consignee, by the use of dili- 
gence, had, or might have liad, an opportunity of 
removing his propc'rty. But though the members 
of the couil diirtT(‘d upon the particular facts of 
the eas(', the two rules are not irreconcilable, since 
it must always remain a question of fact whether 
the whole duly of the company under their con- 
tract has been })erfoniicd {Booth v. North Eastern 
Bail. Co., 36 L. J., Ex. 83 ; L. R., 2 Ex. 173) ; 
and this would involve subsidiary questions, as to 
where the delivery ought to be made, and if mode 
at the stilt ion (»f the comjmny what notice ought, 
under the i)articular circimistances, to have been 
given, or op j>ort unity allowed, to the consignee of 
rt*moval.- {Chapman v. Great Western Rail. Co.y 
42 L. T., N. S. 252.) 

The question in every case to determine the 
time at w'hich the liability ends must be, what was 
the express contract, if there was one, or what 
was the implied contract if the goods were de- 
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livered to the company without an express ®on- 
tract? In the former case the duration of the^ 
liability will depend on the terms of the contract, 
and may therefore end at a point of time which 
falls far short of the implied common lawpia- 
bility. In the latter case the duration ^of the 
liability will in the majority of cases depend upon 
the custom of particular places, the usage of parti- 
cular trades (Story, Bail. s. 54'‘1), or the nature of 
the thing to bo delivered {Rooth v. North Eastern _ 
Itait. Co., si(j)ra), and whetlier or not there 
been what by previous dealings has been tr(^Sted 
and accepted as a delivery. 

A company may or may not deliver at the edge Ooi ivory at 
of their rails {Ercmhed v. London '(uhC North [ho raSH.”^ 
WcHtern Hail. Co., 47 L. J., (i. B. 2H4, per Brett, 

L. J.) ; but it is not eiK>ugh to carry goods and 
then throw them out into the street, or h'avo them 
to be injured by exposure to the ehauents. They 
must be dealt with according to thi^ nature of the 
articles (7V///’ Vale Hail. Co. v. Gile.s, 2d L. J., (i. B. 

43 ; 2 E. Ik B. 823), and the usual known course 
of business of the comj)any. ( B7.se v. Great 
Western Hail. Co., 27 L. J., Ex. 278 ; 1 II. & N. 03.) 

It has often been discussed whether or not, Delivery of 
independently of express stipulation upon the 
point, a carrier is bound to deliver inanimate goods which 
at the ^residence or place of business of the con- directed, 
signee. It seems now to be clearly settlckl that 
where it is the usual custom of carriers to deliver 
goods, or particular classes of goods, by means of 
porters and drays at the actual places to which 
they are directed, they are bound so to deliver 
them, and their liability continues until such > 
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\ delivery, and that even where they are not bound 
^to so deliver them, it is their duty, within a rea- 
sonable time, to give notice of their arrival to the 
consignee, and that their liability as carriers 
woi^d continue during such a period as the oon- 
signee^might by the exercise of reasonable dili- 
gence remove them. {Golden v. Manning^ 2 
W. Bl. 916 ; Dujr v. Budd, 3 B. & B. 177 ; 
Bourne v. Gatliffe^ 11 Cl. & F. 45 ; 4 Bing. N. C. 
314 ; Storr v. Crowley^ M‘Cle. & Y. 129 ; Mitchell 
Lnncafdnre and Yorkshire Bail. Co., 44 L. J., 
aSd. 107; L. K, 10 Q. B. 256.) But if a 
company liave no means of communicating with 
the consignee, the absence of such a notice will 
not prolract* the liability of the company beyond a 
reasonable time. {Chapman y. Great Western Bail. 
Co., 42 L. T., N. S. 252.) 

A tend('r of delivery of the goods at the 
house of the consignee, and an offer to deliver 
tliem on receiving payment of the hire, is sufficient 
to discharge the carrier from further liability as 
carrier. {Storr v. Crowley, supra.) If the hire is 
not then paid, and the carrier retains the goods, he 
does so, subject only to the liability of a ware- 
houseman. 

It has l)een decided by cases in the United 
States’ Courts, which would probably be followed 
here (though I am aware of no English (^ecision 
on the‘ point), that if goods be tendered to a 
consignee late in the day, after the termination of 
the hours of business, and when the consignee has 
dismissed his hands, and is thus incapable* of 
receiving and putting away the goods, the tender 
of delivery is then unreasonable as to time, and 
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the consignee is not guilty of laches in declining 
to receive them. Therefore the duty of the com- 
pany under such circumstances is to keep the 
goods still in custody, and they continue to hold 
them under all their responsibility as carriers. ^ 

The implied contract to deUvor at the^p^i- ConsiffiH'o 
cular place to which goods are directed, is only to 
deliver there unless the consignee shall require 
them to be delivered at some other place, 

(Lmidon and North Western RaiL Co. v. Bartlett y 
31 L. J., Ex. 92 ; 7 11. & N. 400 ; Cork Distiller f 
j Co. V. Great Sonthern Sfe. Rail. Co.^ L. ISJ 7 
H. L. 269.) And however universal the custom 
may be to deliver goods to the owner at the j)lace 
of destination, the parties may by th*eir conduct 
waive it, and if they do the company will bo dis- 
charged {Stronfj V. Natali i/y 1 B. & B., N. 11. 1(>); 
as if the owner after the arrival of the goods 
requests the company to lot them remain in tlieir 
warehouse until lie can conveniently send for th(^m, 
and they are deposited and afterw^ards destroyed 
by fire, the duty of the company as carriers being 
at an end, they are not responsible for the loss in 
that character. {In re Wehby 8 Taunt. 443.) So 
if a man having no warehouse of his own, directs 
the company to leave the goods at their station 
until he should find it convenient to remove or sell 
them, the company’s responsibility as carriei*!3 will 
terminate with the deposit. {Richardson v. GosSy 
3 B. & P. 119.) Aoid though the consignor order 
goods to be delivered at a particular place beyond 
the company’s station, the company may deliver 
them (to be warehoused) at their station or any 
other place wherever they and the eonsignee 


I 
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agree ; and it makes no difference in this respect 
that the consignor cannot recover the price of the 
goods from the consignee in consequence of there 
being no acceptance by the latter within the 
Stq^ute of Frauds. {London and North Western 
RaiL y^o. V. Bartlett, supra.) In all oases of this 
description the material consideration is whether 
the owner of the goods has taken any exclusive 
possession of the goods, or has terminated the 
custody of the company by any act of direction 
rhich does not flow from their duty as carriers. 
(StCty, Bail. ss. 541, 542.) 

Where in pursuance of general orders pre- 
viously given {London and North Western Rail. 
Co. V, *Bart)ett, supra), or a course of dealing pre- 
viously pursued {Quifjgin v. Duff’, 1 M. W. 174; 
Richardson v. (toss, supra), the company have 
lieen accustomed to 'warehouse goods on their own 
premises, or upon the premises of a third person, 
the company are entitled to pursue that course 
until it is countermanded, and their liability 'will 
terminate when tliey have dealt wdth them in the 
usual way. 

If goods are directed to a station, “ to be left 
till called for,” this amounts to an intimation that 
they will bo fetched by the owner, and upon the 
expiration, after the arrival, of a reasonable time 
for the owTier to demand and receive delivery, 
the company will cease to be liable as carriers. 
{Chapman v. Great Western Rail. Co., 42 L. T., 
N. 8. 252.) 

Where, after goods reached the station to which 
they were consigned, the company sent a notice to 
the consignee to come and remove his goods, or 
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they would unload at his risk and expense, and 
the consignee sent a servant, who removed a small 
portion of the goods and gave directions to have 
the trucks placed on a siding near his premises, 
which was done. It was held that the notio^to 
remove the goods amounted to a delivoiy, and 
that the consignee having had a reasonable time 
for removal, the duty of the company as common 
carriers was at an end. {Bradshaw v. Irish North 
Western Rail. Co.^ 21 W. II. 581.) 

Cattle are usually delivered to the consiirnoo at^WlvoryTf 
the station to which they are consigned. It is^ot 
always easy, however, to determine at what stage 
the liability of the company as carriers is deter- 
mined. Usually it will not determine unttl thC cattle 
are unloaded from the carriages in wliich they have 
been conveyed. {Mojfat v. Great Western Rail. Co.., 

15 L. T., N. S. GJiO.) However, this ruh^ has not 
always been observed. In Wise v. Great Western 
Rail. Co. (25 L. J., Ex. 258; 1 11. & N. 08), a 
horse was deliven'd to tlie company to bo conveyed 
to W. for the plaiiitilf. On arrival at W., the 
company’s servants either forgot or did not notice 
that the horse had arrived, and on the plaintiff 
j calling for it tlie next day it was discovered in a 
horse-box on the siding, and found to be injured, 
from remaining all night in the cold and in a con- 
fined position. It was the usual and j)ro[>er course 
for the sender to give an intimation to tbt) con- 
signee, and for some one to come to meet the horse 
at the end of the journey, and this had not been 
doife. It was considered that (indei)endently of 
the special contract in the case) the company 
would not have been liable, as the injury had 
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been the result of the plaintiff not being ready to 
receive the horse on its arrival at W. This case, 
however, seems in conflict with the general prin- 
ciples applicable to carriers. 

Merely unloading cattle, even if the consignee 
or ni^ servants are present and assisting, will not 
always determine the liability of the company. 
Rooth V. North Emtern Rail. Co. (3G L. J., Ex. 83 ; 
L. B/., 2 Ex. 173), was an action for the non- 
delivery of cattle. The cattle arrived safely at C., 
^to which they were consigned, and two servants of 
th^ plaintiff's assisted the company’s servants in 
unloading, which was done at a siding where only 
one truck could be unloaded at a time. There was 
no pofind 'to receive the cattle, and those which 
came out of one truck had to stand in the station 
yard while the truck behind was unloaded. While 
this was being done some of those which came out 
of the first truck strayed down the line and were 
killed by a passing engine. It was held that there 
had been no delivery, “ What,'’ says Channell, 
B., “is meant by delivery? There is not a de- 
livery in fact because the person appointed to 
receive the cattle was in close proximity to the 
cattle after they left the truck. It would be a 
question for the jury, and the jury have foxmd 
that, even though the cattle were, in a sense, de- 
Uvered, they were not delivered in a safe and con- 
venient place, and therefore there was no deter- 
mination of the company’s common law liability as 
common carriers.” And, per Martin, B., “if the 
thing carried had been an inanimate thing, t6 be 
delivered into the hands of the person to whom it 
was sent, it might have been a different matter, 
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but these were cattle that were simply set loose 
upon the carriers’ premises. It is a perfect fallacy 
to call that a delivery, so as to put an end t(^ the 
liability of the railway company if the yard was 
not a safe place.” * 

If, however, cattle are taken out of the^ tAcks 
safely, and the consignee’s servants are present to 
take possession of, and do take possession of, them 
and place them in a pen, although on the premises 
of the company, the liability of the company is at 
an end. In Shepherd v. liristol ami Exeter Rail. Cor 
(37 L. J., Ex. 113 ; L. It., 3 Ex. IHD), the piain- 
tiff sent cattle by the defendants’ railway, intended 
for Islington Mtirket. Had the train kc^pt its time, 
the cattle would have arrived in London nt seviai 
on Sunday morning, but it did not roach there until 
noon. The plaintiff’s servant was there when they 
arrived ; but, as the police regulations prevented 
cattle being driven tlirough the streets until mid- 
night, they were, after being taken safely out of 
the trucks, placed in a pen at the Btatif>n by the 
defendants’ servants, assisted by the plaintiff’s ser- 
vant, where the plaintiff found them shortly after. 

They were fed by the plaintiff, and his servant was 
left in charge with directions to bring them away 
at midnight. After midnight, when the plaintiff’s 
servant went to fetch them away, he found two 
dead, and the defendants’ servants would not allow 
him to take the rest away unless he signed a receipt 
for the whole. Afterwards the plaintiff came him- 
self and took them away. It was held that the 
drfendants’ liability as carriers was over before the 
damage occurred. 

The company are boimd to deliver to. the right Delivery to 
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person, and ore liable/ for delivering to a wrong 
person {lloare v. Gh^caf Western Bail. Co,, 25 W. 
li. 631 ; Youl V. Ilarlottk, Peake, N. P. 49 ; Duff 
V. Budd, 3 B. & B. 177) ; even if, under a bond 
ff/e belief that they! are delivering to the right 
per8on,«they are indi^d to part with the goods to 
a wrong person, but under circumstanoes which 
ought to have excited the suspicion of a prudent 
man. {SiophenHon v. Hart, 4 Bing. 476.) Where 
goods ore consigned to an address, and no person 
the name of the consignee is known there, the 
company should communicate with the consignor 
for further instnictions before delivering them to 
anybody. (//>.) So, if the goods are directed 
general^, tm to A. B., Exeter.” {Birkett v. 
Willan, 2 B. & Aid. 356.) But wEere the usual 
course of business was for a earner, on the arrival 
of goods at the place to w'hieli they \v(*re consigned, 
to send a notice to the address of the consignee 
requesting the goods to be removed, and stating 
that that notice must bo produ(‘ed by the person 
w4io has sent for the gi^ods, indorsed as a delivery 
order ; and this notice having been sent, it was 
afterwaixls produced so indorsed by a person who 
was not the intended consignee, w'hereupon the 
goods w\Te delivcr(Hl to him, it w^as hold that the 
carrier W’as not liable os for a misdeliver}^ since, 
following his usual course of business, he had 
obeyeii •the directions given to him. {McKean v. 

40 L. J., Ex. 30 ; L. 11., 6 Ex. 36 ; and 
see lleuijh v. Loudon ami Xorih Western Rail, Co,, 
39 L. j!, Ex. 48 ; L. ll,, 5 Ex. 51.) 
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Sect. 2. — Dclirety mthin a reasonable Time* 

If there is an express contract to deliver within a 
prescribed time, no temporary obstruction, or even 
the absolute impossibility of complying witV the 
engagement, will be a defence to an action for 
failure in performing the contract. {Robinson v. 
Dunmore, 2 B. & 1\ 416; Great Northern Rail 
Co* V. Haweroft^ 21 L. J., Q. B. 178.) And so 
wherever a railway company specially contract to 
deliver within a given time they may bo sued for 
breach of the contract. (Pick ford v. Grand Jnne^ 
tion Rail. Co., 12 M. & W. 766; and see post, 
Ch. XII.) 

If no particular time is fixed for delivery 
of goods, there is no rule of law requiring tlio 
company to carry within a specific time [Donohoe 
V. London and North Western Rail. Co., 15 W. 11. 
792), but they are bound in all cases to make a 
proper delivery with reasonable expedition; for 
the duty to deliver within a reasonable time is a 
term engrafted by legal implication upon a pro- 
mise or duty to carry generally. {Raphael v. 
Pickford, 5 M. & G. 558.) 

.This common law obligation, howevcT, may bo 
superseded by a special contract that the company 
are not to be held responsible for “ delivery within 
any certain or definite time.” {Ilufjhes v. Great 
Western Rail. Co., 23 L. J., C. B. 153; 14 C. B. 
637.) But the implied (xjntract to carry within a 
reenable time can only be superseded by express 
stipulation. It creates a duty entirely distinct 
from the question of damage to the article itself 


Terms of 
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from accident on the journey, and a special con- 
tract to carry at “ owner’s risk” is no answer to a 
claim for not delivering within a reasonable time. 
{Itohimon v. Great Western Rail. Co.^ 35 L. J., 
C. 1\ 123.) 

Whal is a reasonable time” may depend upon 
a variety of circumstances, such as the nature of 
the goods and the ordinary course of business 
of the company. ( Wren v. Eastern Counties Rail 
Co.^ 1 L. T., N. S. 5.) And whether the company 
have used reasonable diligence and delivered within 
a reasonable time is a question of fact for a jury. 
{llaks V. London and North Western Rail, Co,y 
32 L. J., a B. 292; 4 B. & S. 6(i.) 

The sendcrr is not entitled to call upon the com- 
pany to go out of their ordinary accustomed 
course, or to have recourse to extraordinary means 
of despatch for the conveyance of goods, but he is 
(uititlc'd to expect them to do that which is within 
their means and power for transmitting goods. 
They are not bound to carry by the shoitest route 
if that is not their custom, but they are bound to 
deliver within a reasonable time, having, of course, 
I'oference to the route by which they are carrying. 
{Hairs V. London and North Western Rail. Co.y 
supra.) And if their ordinarj" course of business 
is inconsistent with reasonably early transit, it is 
no answer to an action for damages arising from 
delay I hat they curried at the ordinary rate at 
which they conducted their business, {Blakeniore 
V. Lancashire and Yorkshire Rail. Co.y 1 F. & F. 

The Courts would take judicial notice of what 



TERMINATION OF RAILWAY CX)MPANY^S LIABILITY. 


116 


was the ordinary time employed in the transit and 
delivery of goods by a company. But the ordinary 
time for delivery, though prim A facu\ is not neces- 
sarily equivalent to a reasonable time, for the first 
duty of a company is to carry safely, and^they 
are justified in incurring delay when necessary to 
secure that. {Great Northern Rail. Co. v. Tai/hr, 
35 L. J., C. r. 210; S. (?., sab nom. Taylor v. 
Great Northern Rail. Co., L. K., I C. V. 385.) 

If the delay is caused by the act of God the 
company are not liable, if they use reasonable 
means to carry the goods to their destination ; 
as where the delay is caused by a freshet sweeping 
away a railway bridge. {Lijiford v. Charlotte 
Rail. Co., 7 Rich. d(^0.) And if a snow storm 
occurs which mokes it impossible to carry the 
goods without extraordinary efforts, involving ad- 
ditional expense, the company tiro not bound to 
use such means and incur such expense. {Rriddon 
V. Great Northern Rail. Co., 28 L. J., Ex. 51.) 
They are responsible only for the exertion of due 
diligence, and delay in delivery may bo excused 
if caused by accident or misfortune, although not 
inevitable ; as where the delay occurred by reason 
of an accident on the defendant’s lino, such ac- 
cident being caused wholly by the negligence of 
another company which had mniiing powers over 
the defendant’s line. {Great Northern Rail. Co. 
V, Taylor, supra.) It is enough if the ermpany 
use proper endeavours to prevent delay. In other 
words, the extraordinary responsibility of railway 
companies as common carriers does not require 
that that responsibility should be extended to the 
I 2 
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time occupied in transportation. {Eadky v. Clarke^ 
8 T. R. 259.) 

by ^ railway company is well equipped and a 

delay is occasioned by an unusual influx of busi- 
biwinew. ness, beyond the immediate capacity of the road, 
and the goods are transported as expeditiously as 
possible in the then condition of the road and 
business, the company is not liable for delay 
(Angell on Carriers, 252) ; but if the influx is 
. - such that the company might have anticipated 

and made preparations for, they will be liable for 
an omission to do so. Thus in Wallace v. Great 
Southern^ Sfc. Rail. Co. of Ireland (17 W. R. 464, 
Ir. Q. ^B.)>, plaintiff on the 10th of Sept, 
deliver^ machinery at I), to the defendant com- 
pany, to bo delivered at W. The machinery was 
sent from I)., and in the ordinary course of traffic 
would have reached W. on the 11th of Sept., but 
when it arrived at B., an intermediate station, 
the rails were in a slippery condition and a great 
increase of traffic had token place there. The 
company’s servants therefore uncoupled the trucks 
containing the plaintiff’s macliinery and substi- 
tuted trucks which had been left behind by a 
previous train. The macliinery was thus delayed, 
and arrived too late for the purpose it was in- 
tended for. The company had taken no precau- 
tions lo provide for the extra traffic, though they 
might have anticipated it, and they were held 
liable for not delivering within a reasonable time. 
George, J ., said “ The state of the rails might have 
excused the company if they merely left behind 
at B. the wagons containing the machinery ; but 
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as they substituted for these wagons certain other 
wagons, I think their conduct was not justifiable. 
Besides, they took no precautions to prepare for 
the additional traffic which they might hare antici- 
pated in consequence of there being a cattle fair 
atK.” 

If the company only profess to run trains for a 
certain class of traffic at stated intervals, it will bo 
within a reasonable time if they carry in duo 
course according to their profession ; but in a case 
in which a company rcauved cattle for carriage, 
and it did not appear that there were any owiinary 
cattle trains on the line, it was held to be properly 
left to the jury to say what was a reasonable time 
within which to convey the cattle, and thoi^foro 
whether the company were bound to send them by 
a special train. {Donohoc v. London and North 
jrestern Rail Co.y 15 W. II. 792.) 


Sect. 3. — Ref ami of Consignee to receive. 

When a company have carri(?d goo{ls to their 
destination and tendered them for delivery at the and re- ’ 
place to which they are addressed, where they are 
refused acceptance, the cumi)any have done all 
they contracted to do as carriers, and they J)ecome carrien. 
in the position of involuntary bailees, and that 
imposes ui)on them simply the duty of acting to- 
wards the goods as a reasonable and prudent man 
Would act. {Hengh v. London and North Western 
Rail. Co., 39 L. J., Ex. 48 ; L. R., 5 Ex. 61.) 
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The course which it may be necessary to pursue 
depends upon the nature of the goods, whether 
perishable or otherwise, bulky or in sm^ compass, 
upon the facility of communication with the con- 
signor, or owner, or his agents, and upon other 
local' circumstances, as for example the accommoda- 
tion for storing the goods at the place. It might 
be cattle which require to be fed, or fish, which 
twenty-four hours’ detention would render value- 
less. There is no rule of law that the company 
must give notico to tho consignor of the refusal of 
the censigneo to receive, and though there are many 
cases in which it would be proper for them to do 
so, under particular circumstances there might be 
no negHgenee in abstaining from giving such 
notice, {lludwn v. Ihxendah^ 2 H. & N. 675 ; 
27 L. J., Ex. 93.) 

In general a refused parcel should be retained 
for a reasonable time, if there is convenience for 
doing BO, at tlio place to wliich it is sent. Thus 
in Crotadi v. Greaf WcniiTii Itail. Co. (27 L. J., 
Ex. 345 ; <S'. C.^ sub noni. Great Western Rail. Co. 
v. Croucb, 3 II. & N. 183), a parcel was received 
by tho company in London for delivery at Ply- 
mouth. The parcel was tendered to the consignee, 
who refused to receive it on the ground that the 
charge for carriage was excessive. On the follow- 
ing day ho made application for it, tendering the 
sum demanded, but was informed that it had been 
sent back to London. The Court held, that thia 
proceeding on the part of the company amoimted 
to a breach of their duty of pursuing a reasonable 
line of conduct with reference to the circumstanoes, 
upoi;i the parcel being declined. 
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Where goods having been tendered by a com- 
pany at the address of the consignees were refused 
acceptance, whereupon tlie company took them 
back to their oum premises, and then (in accord- 
ance with their usual practice under such circum- • 
stances) sent by post an odwe note to^tha con- 
signees’ address stating that the goods remained 
at the risk of the consignees, and would bo deli- 
vered to the person producing the note. Subse- 
quently they delivered the goods to a person who, 
having obtained the advice note fraudulently, pro- 
duced it at the comj)any’B promises. It w^jp ludd, 
that the company’s duty as carriers having ceased, 
it was a question for the jury whether, under the 
circumstances, they had acted with dye aiyl reason- 
able care and diligence, {lleiujh v. JjOiidon ami 
North Western llail. Co,, supra ; and see Stephenson 
V. Hart, 4 Bing. 470.) 

When the consignee is dead, or after reasonable Wlmntho 
search and inquiry cannot be found, the company mllnS'be 
should retain the goods simply as warehousemen, 
until further instructions be received from the 
consignor. 
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ClIAlTEli VIII. 

C 

NON-DELIVERY ANfi PARTIAL LOSS, AND WHAT 
EXCUSES. 
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In an action against a company for loss of goods 
it is sufficient evidence of non-delivery to show 
that the goods never reached the consignee. {Gil- 
hart 5 A. & E. 547, per Coleridge, J.) In 

Grijjxths V. Lee (1 C. & P. 110), the consignor stated 
that he gave the parcel in question to the carrier’s 
servant properly addressed to the consignee: the 
consignee’s servant stated that ho did not know of 
the delivery and believed that the parcel could not 
have been delivered without his knowledge : it was 
hold by llulloek, B., sufficient primd facie evidence 
of non-delivery. It is necessary, in order to prove 
delivery by a company, to give evidence of an 
actual delivery into the possession of the consignee 
or his servants, though not necessary to show a 
dehvory into their hands. {Evans v. Bnstol and 
Exeter Rail Co.^ 10 W. R. 359.) Whether the 
circumstances amount to a delivery in any parti- 
cular cose would be wholly a question for a jury. 
{Ik; qaifjgin v. Daf, 1 M. & W. 174.) 

So evidence that the weight or amount of goods 
delivered to the consignee is less than the weight 
or amount of goods delivered to the carrier is suffi- 
cient primd facie to charge the latter for the defi^ 
denoy, or to call on him to show that it did not 
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aiise from his negligence. {Hatchs v. Smithy C. & 
M. 72.) 

In an action for damage caused by want of care 
in the carriage, proof that the goods wore in a 
proper condition when received by the company, 
and were damaged when deli^^erod, is su^iclbnt. 
{Higginbotham v. Great Northern liaiL Co., 10 W. 
R. 358.) 

If goods are not delivered at their destination, 
or if when delivered they are not the same eitlior 
in bulk, weight or condition as when received by 
the company, tliis is sulhcit'iit prima facie eviionco 
to make the company liable, and to tlirow on them 
the burden of showing, if they can, a legal excuse 
for this default in the primary obligation of carriers 
to deliver goods in the same condition in which 
they received them. 

The company may rebut the presumption of 
liability by showing that the loss, injury or default 
in delivery arose from some peril from loss by 
which the company are by common law or statute 
exempt, or if the traihc was carried under a special 
contract, the company may show that they are 
exempt from liability by the terms of the contract. 

We have previously seen what are the perils 
against which a common carrier is not an insurer 
{ante, p. 2). But it must be borne in mind that 
there is still a duty imposed on companies to.carry 
safely even in cases where they are not insurers 
{Marshall Y. York, Newcastle, Sfc. ItaiL Co., 11 C. B. 
665, n., per Jervis, C. J.), and that nothing excuses 
lofc or injury caused by a neglect of duty on their 
part. {Ante, p. 4.) 
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Act of In order to come within the exemption from 
loss hy the act of God, the loss need not have 
been caused directly and exclusively by such a 
violent, sudden and irresistible act of nature as 
the carrier could not by any amount of ability 
fordse^ or (if he ^could foresee it) could not by 
any amount of care and skill resist so as to pre- 
vent its effects. It is sufficient to show that the 
effect of an act of nature could not have been pre- 
vented by any amount of foresight, pains and 
care reasonahly to be required of the carrier. 

V. Smithy 45 L. J., C. P. 697 ; L, E., 
1 C. P. D. 423.) 

The carrier is, however, bound as against all 
perils to do his utmost to protect the goods from 
loss or damage (/t.), and if an uncommon or un- 
expected danger arise he must use efforts propor- 
tioned to the emergency to ward it off. {Lcck v. 
MacHtacr^ 1 Comp. 138.) If he fail to do so he re- 
mains liable although the so-called act of God may 
have been the immediate cause of the mischief. 

The act of God must be the immediate cause of 
the mischief. If the immediate cause is the act 
of man, although not amounting to negligence, it 
will not be an excuse for injury to goods, notwith- 
standing the elementary forces of nature may have 
contributed to the misfortune. {Oakley v. Ports-^ 
moutby Steam Packet Co,y 25 L. J., Ex. 99 ; 11 
Ex. 618.) 

by Unless arising from lightning a company would 
be liable for damage caused by fire, although the 
fire did not jorise on their own premises, and ‘al- 
though they may have used aU possible means to 
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prevent its spreading to their premises. {Forward 
V. Pitiurd^ 1 T. E. 27.) Thus where an action 
was brought against a common carrier for not 
safely carrying and delivering a quantity of hops, 
and it appeared that a fire broke out in a building 
adjoining a booth under whiqji the carrier %ad 
placed the hops, and burnt with inextinguishable 
violence, and extended itself to the hops and con- 
sumed them, without any neglect or default of the 
carrier, it was held that inasmuch as the fire had 
not been occasioned by lightning but by the act of * 

man, the occurrence of the disaster constltut#! no 
answer to the action. (7/>. ; Hyde v. Trent and 
Mersey Navigation Co., 5 T. E. 389.) 

If the loss is occasioned by the missondiiot of a Miscon- 
third person, and not through any fault or neglect thini^iLr- 
on the part of the company, the latter are never- 
theless responsible to the owner, as they have 
themselves a remedy over against the otfonding 
party. (Trent Navigation Co, v. Ward, 3 Esp. 

130.) But if the misconduct of the third person 
is caused by the orders of the owner of the goods, 
the company will not of course bo responsible. 
(Butterwortk v. Brown low, 34 L. J., C. 1\ 207.) 

The rule as to exemption from liability from Losufrom 
the inherent nature of the thing carried has thus Il^ture 
been stated and illustrated. A horse slips or falls, 

* , ’ thing car- 

or kicks or plunges, or in some way hurts itself, nod. 

If it does so from no cause other than ks own 
inherent propensities — its ‘‘ proper vice” — that is 
to say, from fright or temper, or struggling to 
kefep its legs, the company are not liable. But if 
it so hurts itself from any act of negligence of the 
company, or from any misfortime happening to 
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Leakage. 


the train, though not through any negligence of 
the company, as for instance from the horse-box 
leaving the line owing to some obstruction mali- 
ciously put on it, then the company as insurers 
would be liable. If perishable articles are injured 
thrCugh their own weight and the inevitable 
shaking of the carriage, they are injured through 
their own intrinsic qualities. If through pressure 
of other goods carried with them or by an extra- 
ordinary shock or shaking, whether through neg- 
ligence or not, the company are liable. {Kendall 
V. London and South Western Bail. Co., 41 L. J., 
Ex. 184 ; L. 11., 7 Ex. 373, per Bramwell, B. ; 
Nugent v. Smithy supra.) 

The* company are not liable for injury or loss 
caused by the negligence of the owner or his 
sor\'ant, os where a man is sent in charge of cattle 
and they are killed by reason of his negligence. 
{Booth V. North Eastern Bail. Co.y 36 L. J., Ex. 
83 ; L. II., 2 Ex. 173, per Martin, B.) 

If by the course of dealing the owner of the 
goods supplies the means of delivery, and these 
means fail without default of the carrier, the latter 
is exonerated from loss thereby, as where a pipe of 
wine was broken in delivery by the giving way of 
a slid supplied by the owner. {Nurrell v. Larkiny 
1 L. J., C. r. 2.) 

Ordinarily a company would not be liable for 
leakage of casks, if the leakage arise from an in- 
hei-ent defect in the cask, or fi*om the manner in 
which the bung-hole was stopped {Hudson v. Baxen^ 
daky G W. li. 83) ; but if during the journey the 
cask is perceived to be leaking, and the company’s 
servants take no steps to prevent the leakage, the 
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company woujd be liable {Beck v. Evans^ 16 East, 
244) ; and in an action for injury to two casks of 
oil, alleged to have arisen from defects of the casks, 
it was left to the jury to say whether the loss arose 
from such defects, and whether, even if it di(^ the 
company knew or ought to kave known#theroof 
and had acted negligently in sending them on in 
that state. {Cox v. London and North Wcatem 
Rail, Co,, 3 F. & F. 77.) 

If goods are improperly packed, and the com- 
pany receive them only on the express condition 
that they are not to be responsible for imffropor 
packing, they will not bo liable for injury the 
goods may suffer through not being properly 
packed. {Barbour v. South Eastern Rail,* Co., 34 
L. T., N. S. 67.) And apart from any such con- 
dition, if the packing or securing is that usually 
adopted for goods of a like nature, and the com- 
pany is led by the consignor to suppose that it is 
sufficient in the particular case, they will not bo 
liable if it prove insufficient and injury or loss 
thereby results. {Riehardson v. North Eastern 
Rail Co,, 41 L. J., C. V, 60 ; L. 11, 7 C, P. 74.) 
Hut inasmuch as a company may refuse to receive 
improperly-packed goods (ante, p. lo), or receive 
them only subject to conditions qualifying tlieir 
liability, if they receive them without such qualifi- 
cation, and the defect is visible, they become? liable 
if the goods are damaged, although partly through 
the packing, and the defective packing only goes 
in reduction of damages. {Uigginhothayn v. Great 
iforthern Rail, Co,, 10 W. R. 358.) Carrying in 
a manifectly unsafe condition is carrying without 
due care. {Ih,) And where a dog was delivered 
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to a carrier, fastened only by a string, v’hioh was 
not sufficient to secure it, he was held liable for 
its loss because he had the means of seeing that 
the dog was not sufficiently secured. {Stuart v. 
Crawley^ 2 Stark. ^328; Richardson y. North 

En^cnr Rail. Co.y mpra.) 

A company will not be liable for loss caused by 
tho fraud of the customer, as where he does any- 
thing to disguise tho nature of the goods ( Walker 
V. Jackson. 10 M. & W. 161), or to lull the vigil- 
ance of the company by treating a valuable parcel 
as of no or only ordinary value {Slcat v. Fagg^ 5 
B. & Aid. 342), so as to prevent them from taking 
any particular care of it, and yet not so com- 
pletely' coii^K>aling its nature as to prevent it from 
being selected for depredation by a dishonest ser- 
vant, and tho loss is tho consoqueneo of the moans 
tho customer has adopted {Rradlcy v. Waterhouse^ 
M. & M. 154) for the holding out by the con- 
signor as an ordinary risk, what is in reality an ex- 
traordinary risk, is a legal fraud, (l^er Bayley, J., 
Batson V. Donoran^ 4 B. & Aid. 37.) 

The comi^any may rely for a defence upon the 
fact that tho articles lost or injured are of the kinds 
mentioned in the Carriers’ Act, and that the pro- 
visions of that statute have not been complied 
with {ante, p. 54), unless the loss has been by the 
felony of tho company’s servants. {Ante, p. 65.) 

It is a sufficient excuse for non-deliveiy that the 
goods have been properly stopped in transitu by the 
consignor {ante, p. 03), or delivery countermanded 
by the consignor {aptte, p. 92), or that they hdve 
been delivered to the real owner claiming adversely 
to the consignor. {Ante, p. 100.) 



NON-DEUVKRY AND PARTIAL LOSS. 


127 


If the consignor has induced the company’s ser- 
vants to depart from their usual course of dealing, 
and to receive goods on terms and under circum- 
stances different from those which the consignor 
knew they were authorized to receive them, the 
company will not be liable.# {S/im v^ dfreat 
Northern Rail To., 23 L. J., C. P. lOG; Belfmt 
and Ballymena Rail, Co. v. /uy/.s', 9 II. L. C. 550 ; 
Edwards v. Sherratt, 1 East, 004 ; and see Harris 
V. Great Western Rail. Co., 45 L. J., Q. B. 737, 
per Blackburn, J.; ante, p. 43.) 

Where a comj)any claim to be exempt ^from 
liability by reason of their special contract. with 
the consignor or owner, it must bo sliown (1) that 
the contract is in writing; (2) that it* is jtist and 
reasonable in its terms {ante, p. G3) ; and, fur- 
ther (3) that the loss or injury is within the terms 
of the exemption. 

A contract with a company is to bo construed 
most strongly against the company as the maker 
of it. {Mitehell v. Laneashire and Yorkshire Rail. 
Co., 44 L. J., a B. 107; L. K., 10 U. B. 256; 
per Blackburn, J.) 

The construction of the contract is a matter of 
law, and belongs to the Court alone, which must 
look at all the surrounding circumstances and the 
course of dealing between the parties, and then see 
what is the meaning of the terms employed •when 
used in reference to those surrounding circum- 
stances and the course of dealing. {Leicis v. Great 
Western Rail. Co., 47 L. J., U. B. 131 ; L. K., 3 
QT B. D. 45, per Bramwell, L. J. ; Peek v. North 
Staffordshire Rail. Co., 32 L. J., Q. B. 241 ; 10 H. 
L. C. 473.) The special circumstance^ if any, 
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are to be afloertained as facts by the jury. {Ih, ; 
Neikon v. Harford^ 8 M. & W. 823, per Parke, B.) 
Thus, where goods were received to be carried at 
“ owner’s risk,” the facts found were that in a pre- 
vious course of dealing between the same parties, 
goods had been earned for the consignor upon the 
terms of a consignment note, on which were the 
words “ owners’ risk,” and contained conditions, 
one of which was, that the company was absolved 
from all liability for loss or damage not caused by 
the wilful misconduct of the company’s servants, 
and ii was held that in delivering goods to be car- 
ried at ‘‘owners’ risk,” the consignor had delivered 
them to be carried on the terms of this consignment 
note. (Leirifi v. Great Western RaiL Co.^ snpra,) 
A special contract will not be construed to 
exempt the company from even the excepted perils 
when the negligence of the company contributed 
to the loss by tlie excepted perils. Thus, a condi- 
tion relieving against injury in the delivery of 
cattle occasioned by the restiveness of the animals, 
was held no defence where, although the injujy 
was caused by the rostiveuess of the animals, the 
company had not used reasonable precaution to 
guard against the consequences of such restive- 
ness. {Gitt V. Manchester^ Sheffieki^ Rail, Co,^ 
42 L. J., Q, B. 89 ; L. R., 8 U. B. 186.) So, if 
the injuiy arose from the defects of the station. 
{Rootk y. North Eastern RaiL Cb., 36 L. J., Ex. 
83 ; L, R., 2 Ex, 173.) And a stipulation that 
the company shall not be liable for leakage or 
breakage wdll not relieve them from such damage 
or loss caused by their own neglect, {Phillips v. 
Clark, 26X. J , C, P. 168 ; 2 C. B,, N. S. 166.) 
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A contract relating to one matter will not be 
construed to relieve the company from loss from 
an entirely distinct matter. Thus, a contract to 
carry at “owner’s risk,” means that whatever 
happens on the journey is to be at the owner^s 
risk, and does not relieve the c<#mpany from liabi- 
lity under their implied independent contract to 
carry and deliver within a reasonable time. ( Robin- 
son V. Great Western Rail, Co,, 35 L. J., C. l\ 127; 
D^Arc V. London and North Western Rail. Co., L. 
R., 9 C. r. 325.) 

Where by their contract the company aro^o be 
liable only for negligence, the onus of proving 
negligence lies on the plaintiff. (Harris v. Mid- 
land Rail. Co., 25 W. 11. 63.) So if the company 
oontrEict that they will not be liable “ exc(‘pt upon 
proof that the loss, damage or delay arose from 
the wilful misconduct of the company’s servants,” 
it is necessary to give affirmative evidence of sucli 
misconduct ; it cannot be inferred. (Lewis v. 
Great Western Rail. Co., L. R., 3 Q. B. D. 45 ; 
Great Western Rail. Co. v. Glenister, 22 W. R. 
72; Webb v. Great Western Rail. Co., 26 W. R. 
Ill ; Haynes v. Great Western Rail, Co,, 41 
L. T., N. S. 436.) It would be wilful miscon- 
duct if the goods were put in a truck not proper 
for the conveyance of the goods (Lewis v. Great 
Western Rail. Co,, supra, per Bramwell, D. J.), 
or if it is brought to the notice of th5 com- 
pany’s servant that he is doing or omitting to 
do something which may seriously endanger the 
gobds, and he persists in doing that which he has 
been warned not to do (ib,^ per Brett, L. J.). So 
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where the company’s servants intentionally deliver 
to the wrong person. {Hoare v. Grreai JFesfem 
Rail Co.^ 25 W. E. 6?}1.) But improper packing, 
where it was not shown that the packers knew they 
were packing them in a manner likely to damage 
the goods, but they simply did not take the trouble 
to inform themselves whether or not damage would 
result from the packing (Letm v. Great Western 
Rail. Co.y supra)^ negligence in allowing cattle to 
stray on the line after they were unloaded [Great 
Wenteni Rail, Co. v. Ghtmter^ supra) ^ loading 
goods on a truck too high to pass under the bridges 
of another railway company, by reason of which the 
truck was delayed, to do acts necessary to enable 
it so to pass [Webb v. Great Western Rail Co.y 
supra) y and placing horse rakes on a truck shorter 
than themselves, it not being proved that this was 
in itself the cause of injury [Haynes v. Great Western 
Rail Co.y supra)y have been held not to amount to 
“ wilful misconduct.” 
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CHATTER ly. , • 

OOODS RETAINED BY THE COMPANY AS WARE- 
HOUSEMEN. 

When a company have done evoiything they 
expressly or impliedly undertook to do under the 
contract to carry, their responsibility as carriers is 
at end {antCy p. 104) ; and although the goods re- 
main in their possession, it is upon tho^tenns of a 
much less degree of responsibility. 

If goods, after being carried, are tendered at the 
residence of the consignee and refused, they re- 
main in the hands of the company as involuntary 
bailees. [Ilcugh v. London and North W rstern Hail, 
Co.y 39 L. J., Ex, 48 ; L, R., 5 Ex. 51 ; Storr v. 
Croxclryy M‘Cle. & Y. 121).) If the goods are re- 
ceived into the warehouse of the company to await 
future orders of the owner, the company are 
clothed only with the duties and responsibilities of 
a warehouseman or bailee for hire. {Cairm v. 
EobtnSy 8 M. & W. 258.) And so where goods 
are in accordance with previous usage retained 
after the transit at the warehouse of the company 
until they are removed by the consignor, and for 
hifl convenience, the company hold them as ware- 
housemen only. [Gar side v. Trent Navigation Co,y 
4 t B. 581 ; Re Webb, 8 Taunt. 443.) Where 
goods are addressed to a station “to be left till 
k2 
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called for/’ upon the expiration of a reasonable 
time after arrival, the company are liable for them 
only as warehousemen. (Chapman v. Great Wes- 
tern Rail. Co., 42 L. T., N. S. 252 ; 28 W. R. 
566/ Goods received at the cloak-room of a rail- 
way c<!rmpany ard' not received by them in the 
capacity of carriers but simply as bailees for hire. 
(Van Toll v. South Easferyi Rail. Co., 31 L. J., 
C. r. 241; 12C. B., N. S. 75.) 

A company acting as warehousemen of goods to 
await the future orders of the owner either before 
or after the transit has finished, although no charge 
is made for warehousing, ai'e not generally to be 
considered ns mere gratuitous bailees, but as bailees 
for hire, since the remuneration for carrying may 
be considered as a general re numeration not only 
for carrying but for warehouse rent also. ( White 
V. llaniphcrt/, 11 (i. B. 43; Cairns v. Robins, 
supra.) 

A warehouseman is not, like a carrier, an in- 
surer. (Searle v. Larerirk, 43 L. J., Q. B. 43 ; 
L. R., 9 U. B. 122.) lie is only bound to take 
the ordinary care of things intrusted to him to 
keep, which a reasonably prudent man takes of his 
own property of a like description. (Gihlin v. 
McMullen, 38 L. J., P. C. 25 ; L. R., 2 P. C. 317; 
Heugh v. London and North Western Rail. Co., 
suprb ; Jlarns v. Great Western Rail. Co., 45 L. J., 
Q. B. 739, per Lush, J. ; Story, Bail. s. 444.) 
Therefore if goods are injured or destroyed by 
rats while in his custody, he is not responsible if 
he has exercised ordinary care in their preservation 
(Cailiff V. Danrers, Peake, 114) ; so if they are 
stolen (Finucane v. Small, 1 Esp. 315), or destroyed 
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by accidental fire {Garside v. Trent Narigat ion (7o,, 
supra; Chapman v. Great Western Rail. Co.y 28 
W. R. 566), or other casualty, wdthout negligence 
on his part, but it has been said that in case of loss 
it lies on him to acquit himself by showing that he 
was not in fault. {Mackenzie 9 C. (S»r.*632, 

per Gurney, B.) 

But a company are not bound to receive goods 
into their warehouse upon the ordinary liability of 
warehousemen. In a contract of bailment the 
bailee may impose whatever terms ho chooses, and 
if he gives notice of them and the bailor lifts the 
means of knowing them, and ho then choosers to 
make the bailment, he is bound by them. The 
reasonableness of the terms is an irt*olo\Yint in- 
quiry. It is not a carrier’s cKintract ( Van Toll v. 
South Eastern Rail Co.^ supra^ per Erie, 0. J. ; 
Harris v. Great Western Rail. Co., 45 L. J., U. B. 
729 ; L. 11., 1 (i. B. 1). 515), and does not require 
to be in writing. Where a railway company, on 
the arrival of goods at one o^ their stations, gave 
notice to the consignee that they held the goods 
“ not as common carriers but as warehousemen at 
owners’ solo risk, and subject to the usual ware- 
house charges,” in which notice the consignee 
acquiesced, it was held upon the construction of 
the terms of this notice, that it did not qualify the 
duty of the company as warehousemen, and free 
them from the ordinary liability to take reasonq^le 
care, and that they were therefore liable for damage 
happening through their negligence. {Mitchell v. 
litncashire and Yorkshire Rail. Co.^ 44 L. J., Q. B. 
107; L.R., 10 Q. B. 256.) 
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Upon the loss of an article in the possession of 
the company as warehousemen, the measure of 
damages is the value of the article itself, and not 
consequential damages resulting from its loss, 
(//ewrferson v. North Eastern Bail. Co., 9 W. B. 
519.'; ^nd for a, mis-delivery, amounting tech- 
nically to a conversion, the company will only he 
liable for nominal damages, if no actual damage 
has been sustained. {Hiort v. London asid North 
Western Bail. Co., 27 W. B. 778; 48 L. J., Ex. 
545; L. B., 4Ex. D. 188.) 
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OllAPTER X. • 

• • 

passengers’ luggage. 

Passengers by railways are accustomed as of right Company 
to take a certain specified quantity of luggage, for cany with 
which no charge is made, in addition to the faro of 
the passencrer. The special act of each co«i])any weight of 
usually specifies the quantity allowed, varying .with froe of 
the class by which the passenger travels. thargo. 

The 7 & 8 Viet. c. 85, s. G, which (^bmpels com- 
panies to provide one parliamentary or cheap train 
each way daily, enacts that “ each passenger by 
such train shall bo allowed to take with him half- 
a hundred weight of luggage, not being mer- 
chandise or other articles carried for hire or profit, 
without extra charge ; and any excess of luggage 
shall be charged by weight, at a rate not exceeding 
the lowest rate of charge for passengers’ higgage 
by other trains.” Upon which it has been decided 
that a husband and wife travelling together are 
entitled to carry one hundredweight between them, 
irrespective of the quantities in which it belongs 
to each. {Great Northern RaiL Co. v. Shepherd., 

21 L. J., Ex. 114; 8 Ex. 30.) If the c»rapgny 
choose to allow the passenger to take more than 
the regulated quantity, they will be liable for the 
excess. {Ih.) 

A company may, however, issue cheap excursion Not bound 



136 


THE LAW AFFECTING RAILWAY CARRIERS. 


to taka 
Itiggagaby 
axcuraioD 
trains. 


Of luggage 
carried 
free^ com- 
^Mimes are 
common 
carriers, 


but only of 

“iHjrsonal 

luggaue,” 

and when 

placed 

under tlicir 

control. 


Inability 
in roRi»ect 
of luggage 


only limit- 
od by 
signed 
ooutraots. 


tickets, subject to a condition that no luggage will 
be allowed. If a person take such a ticket, and 
nevertheless take luggage with him, the company 
can exact payment for carrying it. {Rumey v. 
North Emtern Rail Co., 32 L. J., C. P. 244 ; 14 
C. B.\ N. S. 041.) 

We have seen {ante, p. 5) that as regards 
passengers’ luggage railway companies incur the 
ordinary liability, and are entitled to the ex- 
emptions of common carriers of goods. The 
various rules already laid down with reference to 
the liebility of companies as carriers of goods 
generally, are therefore applicable in considering 
the liability of companies for loss of or injury 
to the Iv.ggage of passengers carried on the rail- 
way. This, however, only applies to “personal 
luggage,” and to luggage which is placed under 
the actual control of the company’s servants. 

The Carriers’ Act {ante, p. 45) applies to 
passengers’ luggage (see Macroic v. Great Western 
Rail, Co., post, p. 137), and such luggage is within 
sect. 7 of the Railway and Canal Traffic Act, 
1854 {ante, p. 62) ; and therefore conditions made 
by a railway company for the purpose of limiting 
their liability for loss of or injury to the luggage 
of a passenger must be just and reasonable and 
contained in a special contract, signed by the 
passoiiger or by the person delivering such lug- 
ga^ to the company for carriage {Cohen v. South 
Eastern Rail, Co,, 45 L. J., Ex. 298 ; 46 ib, 417 ; 
L. R., 1 Ex. D. 217; 2 ib, 253) ; and this applies 
not only to carriage by railway; but also to cei- 
riage by steam vessels, {lb,) This case in effect 
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oyerrules Stetcart v. Lotidm and North Wen^tern 
JtaiL Co. (33 L. J., Ex. 199 ; 3 H. & C. 135), in 
which a company issued cheap excursion tickets, 
subject to a condition, allowing passengers to take 
a small quantity of luggage free of charge at 
passenger’s own risk.” This ♦condition yal not 
signed by the passenger, but was nevertheless held 
binding upon him. 

We have stated that the liability of the com- 
pany attaches only in respect of “ personal lug- 
gage.” The question then is what is such ? 
Mr. Justice Lush admits, that “it wowJd be 
very difficult, perhaps impossible, to frame a 
definition which would bo suitable in every 
possible exigency” {IladHton v. Midland l&dl. Co.^ 
38 L. J., Q. B. 213; L. U., 4 (i. B. 300) ; but 
later Cockbum, C. J., in Marrow v. Grraf Wentcni 
Rail. Co. (40 L. J., it B. 300 ; L. li., 0 H B. 
612), after reviewing the authorities says : — “ We 
hold the true rule to be, that whatever the pas- 
senger takes with him for his personal use or con- 
venience, according to the habits or wants of the 
particular class to which he Indongs, either with 
reference to the immediate necessities, or the 
ultimate purpose of the journey, must be considered 
as personal luggage. This would include not 
only all articles of apparel, whether for use or 
ornament, — leaving the carrier hcToin to the pro- 
tection of the Carriers’ Act, to which, being^hehl to 
be liable in respect of passengers’ luggage as a 
carrier of goods, he undoubtedly becomes entitled 
—but also the gun case or the fishing apparatus of 
the sportsman, the easel of the artist on a sketch- 
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ing tour, or the books of the student, and other 
articles of an analogous character, the use of which 
is personal to the traveller, and the taking of 
which has arisen from the fact of his journeying. 
On the other hand, the term ‘ ordinary luggage ’ 
bein^ tjius confined to that which is personal to 
the passenger, and carried for his use and con- 
venience, it follows that what is carried for the 
purpose of business, such as merchandise or the 
like, or for larger or ulterior purposes, such as 
articles of furniture or household goods, would 
not c(Mie within the description of ordinary lug- 
gage unless accepted os such by the carrier.’’ 

Thus, though a pair of sheets or the like, taken 
by a passenger for use on the journey, might 
bo considered “ personal luggage,” a quantity of 
articles of this description for the use of the pas- 
senger’s family when permanently settled, could 
not be so considered {Mncroic v. Great Western 
RaiL Co.y ,vfpra) ; and though a small toy or 
present to a member of the family which the 
passenger is visiting might be considered as pas- 
senger’s luggage [Great Northern Rail, Co, v. 
tShepherdj 21 L. J., Ex. 28G ; 8 Ex. 80), a toy 
or present may be of such a size and shape as not 
to be reasonably considered as such; as, for ex- 
ample, a child’s rocking-horse 44 inches in length, 
and weighing 78 jx)und8. [HudMon v. Midland 
R(liK eo., 38 L. J., Q. B. 213 ; L. K., 4 U. B. 
366.) It seems, also, that articles carried by one 
person as agent for another cannot be considered 
personal luggage, as in the case of a solicitor 
canying in his portmanteau the title deeds of’ a 
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client to produce at a trial, and bank notes to meet 
the result of the trial. {Phrips v. Landon and 
North modern Rail. Co., 34 L. J., C. P. 259 ; 

19 C. B., N. S. 321.) And Byles, J., doubted 
whether a man’s own title deeds and securities 
could be considered personal luggage. (JJ.)* 

Articles of merchandise, that is, things intended Merohan- 
for sale, or where the person who carries them 
makes a profit out of them, ore not personal 
luggage, although the articles themselves might, 
under other circumstances, come under the defi- 
nition. {Uud^tou V. Midlfind Rail. Co., aup'O, per 
Lush, J. ; Cahill v. London and North WnUm 
Rail. Co., 31 L. J., C. P. 271 ; 13 C. B., N. 8. 

818; Great Northern Rail. Co. v. Slnjdierd, nupra; 

Belfast and Ballymena Rail. Co. v. Keys, 9 
II. L. C. 550.) If the company have notice that Company 
the goods taken with the passenger are not per- 
sonaJ luggage — as where the articles are exposed — 
and they choose to take them as luggage, they will 
be responsible. (See Great Northern Rail. Co. v. liable, 
Shepherd, supra.) It will not, however, bo suffi- but must 
dent to render the company liable, that their know- 
servants might have suspected or believed from 
the external appearance of the package that it 
Contained merchandise ; there must be facts from 
which the knowledge of the company’s servants 
can be inferred ; the mere fact that a package 
looks like merchandise, and is labelled “ gkiss^” is 
not enough. (Cahill v. London nml North Western 
Rail. Go., supra.) • 

* A company is liable only for the luggage of the Liable 
passenger with whom it is carried. Therefore, it 
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was held that a master could not sue for the loss 
of his portmanteau which his servant took by train 
as his own personal luggage, the master coming by 
a later train the same day. {Becker v. Great 
Eastern Rail Co.^ 39 L. J., Q. B. 122 ; L. R., 5 
Q. if! 2^1.) But it is immaterial who pays the 
passenger’s fare : if it is paid the company is liable 
for his luggage, so that a servant travelling with 
his master may sue for the loss of his luggage, 
though the master took and paid for his ticket. 
{Marnhall v. Yorky Ncxccmtky Rail. Co.y 21 L. 
J., 34; lie. B. 655.) 

The liability certainly attaches to luggage given 
into the charge of the company’s servants to be 
carried ’in the company’s ordinary luggage van 
{Cohen v. South Ea>siern Rail. Co.y 24 W. E. 522), 
and the company have no right to refuse to take 
into their charge a parcel of luggage within the 
proscribed weight, properly packed. If the pas- 
senger wishes the company to take such a parcel 
into their charge, they are bound to do so. They 
may put it w’bere they please in the train, but if 
they put it in the carriage with the passenger, it 
does not absolve them from liability, and they have 
no right to compel the passenger to take it in the 
carriage with him at his own risk. {Mumter v. 
South Eastern Rail. Co., 27 L. J., C. P. 308 ; 4 C. 
B., Nn S. 676.) 

Jf, however, at the passenr/er^xi requesty the lug- 
gage is put in the carriage in which he travels or 
intends to travel, the company then are liable only 
for loss caused by their negligence {Bergheim v. 
Great Eastern Rail. Co., 47 L. J., C. P. 318; 
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L. R., 3 C. P. D. 221 ; Talley v. Great W 
Eail. Co,, 40 L. J., C. P. 9; L. R., 0 0. P. 44; 
but see Le Couteur v. London and South Western 
Rail, Co,, 35 L. J,, Q, B. 40 ; L. R,, 1 (i. B. 54) ; 
but even if the passenger is going t-o take the lug- 
gage with him in the carriage^ yet if lie (Jollier it * 
to a porter to place in the carriage, the company 
are liable until it is actually so placed. [Leach \, 

South Eastern Rail. Co., 34 L. T., N. S. 134.) 

The liability of the company extends not merely Com- 
to the actual transit on the line, but from the meSt of 
moment when luggage is placed under the^ontrol 
of one of their porters for the puri)ose of putting it 
in transit. {Lovell v. London, Chatham, t^c. Rail. 

Co., 45 L. J., a B. 47G; 24 W. ll.*394r) It is 
not necessaiy the intending passenger should have 
taken a ticket, or that the luggage should be 
labelled, but he must have given directions for it 
to be placed in transit. If an intending [)a88engor, 
on arriving at a station, give his portmanteau to a 
porter, saying, “ Hull,” and the poilor answers 
‘‘All right! ” this would, it seems, attach to the 
company their liability as carriers; but if the 
luggage is given to the porter and nothing said 
on either side, the company is not liable if, before 
directions are given to place the luggage in transit, 
it is lost. {Ayr ell v. London and North Western 
Rail, Co., 34 L. T., N. S. 134, n., per Polloclc, B.) 

The liability is not determined by the tijrpjina- Tcnnina- 
tion of the transit, but continues until the pas- 
senger resumes or has an opportunity of resuming 
fedusiye control over the luggage. Taking it out 
of the van and putting it on the platform is not 
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delivery, but the company continue liable for such a 
reasonable period as would enable the passenger to 
claim it and take it away. [Patscheider v. Crreat 
WeMern Rail Co,, L. R., 3 Ex. D. 153 ; 26 W. R. 
268.) If the company, for the convenience of 
passehg^rs, have pgoters who are accustomed to 
carry luggage to cabs or other vehicles, the liabi- 
lity of the company continues until the luggage 
is placed in the vehicle, and that whether the lug- 
gage was carried in the van or in the carriage with 
the passenger. {Richrmk v. London and South 
CoaMt Pad, Co., 18 L. J., C. P. 251 ; 7 0. B. 839; 
Butcher v. London and South Wentern Rail. Co., 24 
L. J., C. P. 137 ; 16 C. B. 13.) And where a 
company stipulah? that they shall not be liable for 
loss of luggage arising off their line, they can only 
free themselves by showing that it was not lost 
until it had passed out of the (mstody of their 
porters. {Kent v. Midland Rail. Co., 44 L. J., 
U, B. 18; L. R., 10 U, B. 1.) 

For luggage left at n “ cloak-room,’’ or “ left- 
luggogo office,” railway companies are only liable 
as ordinary warehousemen. {Ante, p. 132.) This 
liability is usually further limited by the conditions 
printed on the ticket given to the depositor at the 
time. If the depositor is not aware that there are 
any C/Onditions they are not binding upon him. 
{IlemWson v. Sterenaon, L. R., 2 Sc. App. 470.) If 
he kuov»8 there is writing, and knows or believes that 
the writing contains conditions, then he is bound 
by them ; if he knows there is writing, but does 
not know or believe that the writing contains con- 
ditions, nevertheless he will be bound if the de- 
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lirering tlie ticket to him in such a manner that 
he could see that there was writing ujwn it, is, in 
the opinion of the jury, reasonable notice that the 
writing contains conditions. (Parker v. South 
Emtern Rail. Co., 46 L. J., C. P. 768; L II, 2 
C. P. D. 416; Harris v. Greal^ Western Rail* Co., * 
45L J.,a. B. 729; L.K.,iaB. D. sis.) 
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^ CHAPTER XL 

ACTIONS AGAINST AND BY COMPANIES. 

We have seen that railways are bound to receive 
and carry, according to their public profession, the 
goods of all persons on equal terms. If they re- 
fuse it- do so, an action would lie against them for 
such refusal. {Pickford v. Grand Junction Rail, 
Co,, 10 M. & W. 309.) 

Assuming the goods to have been received for 
carriage, but to have been lost or damaged, or to 
have been unreasonably delayed in the delivery, 
and such loss or delay is not excused on any of the 
groimds mentioned in Chapter VIII., the owner 
of the goods has his remedy by action against the 
company. 

It is sometimes difficult to determine who is the 
proper person to sue. The general rule is (1) that 
the proper person to sue the carrier is the person 
who employs him, and (2) that in the absence of 
an express contract it is presumed the carrier is 
employed by the person at whose risk the goods 
are carried, that is, the person whose goods they 
are. and who would suffer if they were lost. 
{Dicey, Parties to Action, 87.) This will often 
depend upon whether or not there has been a 
valid contract of sale between the consignor and 
consignee. 
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When goods have boon piiroliasod under a con- 
tract of sale by the consignee from the consignor, 
the latter on delivering them to the carrier acts 
merely as the agent of the consignee to retain the 
carrier, and deliveiy to the carrier operates de- 
livery to the consignee, at who^ risk they fire car- 
ried, and he is the proper person to sue. {Dawes 
V. reck, 8 T. R, ; Cork DUimery Co, v. Groat 
Southern and Wofitern Dail. Co.^ L. R., 7 II. L. 
269.) Nor will the more fact of payment of car- 
riage on the goods by tho consignor prevent the 
property and risk passing to tho consignee. {King 
V. Meredith^ 2 Camp. 639.) 

If tliere has been no contract of sale, and the pro- 
perty in the goods remains in tho consignor, ho will 
be the proper person to sue, for ho is the person at 
whose risk they are, and, therefore, is presumed to 
liave employed tho carrier. Such is tho case whore 
goods oro sent on approval {Swain v. Shephordy 1 
M, & Rob. 223), or whore tho sale is not binding 
on the consignee by reason of tho Statute of 
Frauds. {Coates v. Chaplitiy 3 Q. B. 483; 11 
L. J., Q. B. 31o ; Coombs v. Bristol and Exeter 
Rail, Co.y 27 L. J., Ex. 401 ; 3 H. & N. 510.) 
And where goods are delivered to the wrong person 
and not to tho consignee, the property remains in 
the consignor, and he is the proper person to main- 
tain an action. {Jloarc v. Great Western RaU, Co., 
i7 L. T., N. S. 186 ; 25 W. R. 631.) So where 
^oods are directed to a consignee who cannot be 
Pmjnd. And where a fraudulent order for goods 
vas sent to a firm in M., purporting to come from 
i company which had given no authority for the 
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order, and the goods were forwarded t j the con- 
signee’s address and there refused, it was held, 
that there had been no sale, and that the property 
in the goods remained in the consignors, who could 
maiptain an action in respect thereof. {Ileugh v. 
London and North Western Rail. Co., 39 L. J., Ex. 
48; L. R., 5Ex. 51.) 

But the right to sue may be regulated by a 
special contract relating to the carriage and made 
between the consignor and consignee, or between 
cither of tliose parties and the carrier. If the con- 
signor undertakes with the consignee to deliver the 
goods to him at the termination of the transit, the 
consignee has nothing to do with the employment 
of the carrier, the risk is not his, and, irrespective 
of any question as to the property in the goods, 
the consignor is the person to sue. [Dunlop v. 
Lambert, G Cl. I'c F. GOO.) And, again, where the 
carrier expressly agrees with the consignor to be 
liable to the consignor in consideration of his 
undertaking to pay for the carriage, the Con- 
signor may maintain the action. [Davis v. James, 
5 Burr. 2GS0 ; Moore v. Wilson, 1 T. 11. GOO.) So 
in the case of a consignee, although the property 
in the goods may not have passed to him by reason 
of the Statute of Frauds, yet if he has contracted 
with the carrier for their carriage, he may sue for 
damages to them. [Mead v. South Eastern Rail. 
Co., is W. R. 735.) 

Where a single box, containing the separate 
property of A. and B. is delivered to the comply 
by a joint agent, A. and B. may join in the action. 
{Metcalfe v. London, Brighton, ^c. Rail. Co., 27 
L. J., C. P. 333 ; 4 C. B., N. S. 317.) 



ACTIONS AGAINST AND BY <?0MPANIES, 


147 


A special property in goods is sufficient to sup- 
port an action in respect t hereof. Thus, a laundress 
may sue a carrier who loses the linen returned by 
her through him. (Frcvman v. Birvh^ (i. 11. 
492, n.) ^ 

In cases where the cause of ac4ioni is loss ttirough 
delay in the transit, the person damnilied should 
bring the action. 

In all cases it is important to ascertain w^hether 
or not there is a special contract between tlie com- 
pany and one of the parties. If so, the party to 
the contract should sue upon it for the Itlleged 
breach. 

The company to bo sued will be tlio company 
which contracted to carry safely, tliat is, tlio com- 
pany by wdiich the goods were first r(*(!eived to bo 
put in transit, notwithstanding tliat to roach tlioir 
destination they have to pass over other lines, and 
though the cause of action may have arisen on 
such other lines {(mfCy p. f^). 

The same principles that arc applicable to nations 
against companies, will apply whore a company 
have to bring an action to recover the amount of 
their charges for carnage. The company to sue 
will bo the company with whom the contract was 
made; and the person to be sued will be the 
person w'ho might have sued the company, if they 
had failed to deliver the goods. 

The form of action, whether in contract or tort, 
will of course depend upon the facts. If the 
action is in the Superior Court, it wdll bo material 
to the plaintiff, in view of the question of costs, 
that it should, if possible, be shaped in tort. 
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The County Court Act, 1867 (30 x 31 Viet, 
c. 142), B. 6, enacts, that “ If in any action com- 
menced after the passing of this Act in any of 
her Majesty’s Superior Courts of record, the plain- 
tiff shall recover a sum not exceeding 20/., if the 
action w founded m contract, or 10/. if founded on 
tort, whether Ly verdict, judgment by default, or 
on deraun'er, or otherwise, ho shall not be entitled 
to any costs of suit, unless the judge certify on 
the record that there war. sufficient reason for 
bringing such action in such Superior Court, or 
unlos.^ the Court or a judge at chambers shall by 
rule or order allow sueli costs.” 

The test as to amount is what the plaintiff 
‘‘recovers,’^ and not what ho sues for. [Chaffield 
V. Srdf/wicky 27 W. It. 7b0.) If the plaintiff’s 
claim is below 50/. (so that it could bo brought in 
the County Court), and it is reduced by a counter- 
claim proved by the defendants, the question of 
costs under tho above section is to be dotermined 
with reference to tho balance recovered {Staples v. 
Yoamj, 25 W. It. 304 ; L. lb, 2 Ex. D. 324) ; 
but where the plaintiff’s claim exceeds 50/., and he 
recovers a sum exceeding 20/., he ^\ill not be 
deprived of his costs on the ground that the 
defendant has succeeded on a set-off and counter- 
claim, so as to reduce the amount actually reco- 
vered as tho balance to less than 20/. {Potter v. 
ChumherSyAS L. J., Q. B. 274; Neale y. Clarkey 
41 L. T., N. S. 438 ; and see Cole v. Firthy 40 
L. T., N. 8. 851.) 

To determine whether an action is founded upon 
contract or tort, depends upon the substance of the 
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claim, and not on tho form of the pleadings. It 
is decided by the answer to tho question, what is 
the foundation of tho action, and what foots are 
necessary to bo statod and proved in order to main- 
tain it {Bnjant v. Herbert, L. K., n C. P. I). 
389; 47 L. J., C. 1\ G7().)* If tho olaim is 
against a railway company in respo(‘t of injury 
sustained in relation to goods while tlu'v wore in 
tho custody of tlio company as carriers, and before 
they were properly delivered, tho substance of tho 
action is the breach of the contract to carry safely. 
{Fleming v. ManeheHtei\ Kheflield, v!^r. Raft. Co,, 

L. 11., 4 a B. D. 81 ; 39L.'t.,N.S.55o.) But 

if the ground of action is sonietliing done by 11 lo 
company after the contract to carry ?nid 'deliver 
has boon put an end to (as l)y tho consignor ex(T- 
cising his right of stoppage in transitu), the ac’lion 
is in respect of a tort. {Vonfifex v. Midland 
Itaii Co., L. It., 3 (i. B. IJ. 2:5 ; 37 L. T., N. S. 
403.) 

Where the amount of tho claim does not ('xeeod 
50/., the action may bo brought in tho County 
Court. 

A plaint may be entered in tho County Court 
within the district of wliich the defendant or one 
of tho defendants shall dwell or carry on his busi- 
ness at the time of bringing tho action or suit, or 
it may bo entered, by leave of tho judge or regis- 
trar in tho County Court within the distnef of 
which the defendant or one of tho defendants 
ivifiii or carried on business, at any time within 
six calendar months next before tho time of action 
or suit brought, or, with the like leave in tho 
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County Court in the district of which the cause of 
action or suit wholly or in part arose. (30 & 31 
Viet. c. 142, 8. 1.) 

A railway company is to bo deemed to dwell 
and carry on business only at the principal office, 
and' not at cvery/r station on the line {Adam v. 
Great Western Mail. Co.^ 30 L. J., Ex. 124 ; 
tShiels V. Great Northern Hail Co., lb., (1. B. 331 ; 
Broun v. London and North Western Bait. Co., 
32 L. J., U. B. 318 ; 4 B. & S. 327), or at a 
receiving office for parcels wffiich is conducted by 
an ag^nt. {Ninor v. London and North Western 
Bail. Co., 20 L. J., C. V. 39 ; 1 C. B.,N. S. 325.) 
The Great Western 1 tailway Company, therefore, 
dwells and carries on business at l^addington, the 
Great Nortlu'rn at King’s Ooss, and the London 
and Nortli Western at Eiiston. 

It will bo noticed tliat a jdaintifi is not obliged 
to bring tlic action in the district where the com- 
pany can’ios on business, but by leave of the regis- 
trar a summons may issue, and the action be tried 
in the district in which the cause of action wffiolly 
or in paid arose. Where goods are delivered for 
carriage at a station in one district to be safely 
carried and delivered at a station within another 
district, and there is a breach of the contract, 
then, since the contract is made in one, and the 
breach of it in another district, the cause of action 
may 'ue said to have partly arisen in both, and the 
action may be brought in either district. (See 
Green v. Beach, 42 L. J., Ex, 151 ; L. R., 8 Ex. 
208 ; Gold V. Tamer, 23 W. R. 732.) 

In all actions where the amount claimed shall 
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exceed 5/., either party may require the action to 
be tried by a jur)^ and in actions under 5/., the 
judge may, in his discretion, on the application of 
either of the parties, order that the action be tried 
by a jury. (9 & 10 Viet. c. 95, s. 70.) "When 
an action is tried before a jury, costs follopr the 
CTent, unless an order is macle to the Pontrary. 

{King v. IlaukcmoriJiy 27 W. 11. GOO ; L. 11., 4 
U. B. D. 371.) 

"WTiere the amount claimed in the plaint exceeds Appeal, 
20/., either party may of right appeal from the 
decision of the judge on a point of law, fijtlioiigli 
the amount recovered is loss than 20/. (13 &. 14 

Viet. c. Gl, 8. 14; JIffrris v. Drrrsniany 23 1j. J., 

Ex. 210; 9 Ex. 4iS5.) Where the amouni claimed 
is under 20/. an appeal will not lie witliout the 
leave of the judge. 

The right of appeal is confined to qm'stions of only on 
law. There is no appeal on a question of fact. 

The appeal may bo either by a special eas(' or 
by motion to the Divisional (’ourt assigned to liear 
such appeals. Hitherto, on account of the <liffi- 
culties surrounding it, this latter form of ajjpeal 
has not been a generally satisfactory one. 

Wlien the appeal is by spc^cial case, notice of Special 
appeal in writing, signed by the appellant or his 
solicitor, must, within ten days, exclusive of the 
day of trial, be given to the successful party or liis 
solicitor, stating the grounds of appeal, .thougli 
the appellant is not restricted to the grounds of 
appeal actually stated. (13 & 14 Viet. c. Gl, s. 14 ; 

County Court Orders, 1875 ; Ord. XXIX. rules 
1—3.) 
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Motion. Where the appeal is by motion, the motion must 
be made within eight days ( WUberforce v. Souion, 
48 L. J., C. r. 28), after the decision. (38 & 39 
Viet. c. 50, B. 6.) No notice of appeal is necessary. 

- But at the trial below the judge must, at request 

of either party, make a note of any question of 
law raised at the trial, and of his decision, and 
shall, at the cost of the person requiring the same 
for the puiposo of appeal, furnish or allow to be 
taken a copy of the same, which shall be used 
at the hearing of the appeal {Ih .) ; though it has 
been h(^d that the Court may, if it think fit, dis- 
pense with a copy of the judge’s notes. {Morgan 
Y. Davies, 3!) L. T., N. 8. (JO.) But there can bo 
no appeal by motion if the judge is not requested, 
before the trial is over, to take a note. {Pierpoint 
V. Cartwright, 28 AV. 11. 583.) "Whether by special 
case or motion, the appeal can only be on a ques- 
tion of law. [Cousens v. London Deposit Dank, 45 
L. J., C; r. 573; L. 11., 1 Ex. L>. 404.) 
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CHAPTER XII. • 

• « 

THE DAMAGES RECOVEKAREE. 

A CLAIM for damages may arise (1) when the eom- 
pany have received goods and never delivered 
them; or (2) delivered them in a damaged or 
deteriorated condition; or (3) ‘liavc not delivered 
them within the time which they expressly or im- 
pliedly undertook to do, Tlie two former are c alk'd 
actual loss, the latter eonsoquenlial lok. * 

If the goods tliemselves are lost, or delivered in 
such a condition as to be valueless, tlie owner is 
entitled to recover tlioir value. J^riwa fade tlieir 
actual and intrinsic value at the time of delivery 
to the company, and not any fancy value wliich 
the owner may set upon the goods, is the amount 
recoverable. 

As to articles of commerce, the amount recover- 
able is the market value of the goods at thfs place 
to which they wTro consigned, as distinguished 
from the place at which they were delivered to the 
company {like v. Baxendalcy 30 L. J., Ex. 371 ; 7 
H. & N. 96), at the time they ought to liavo 
reached their destination {Brandt v. Bo\dhyf2'^, & 
Ad. 932), first deducting from the amount the 
amoimt of the carriage, unless it has been paid in 
advance. If this test is inapplicable by reason of 
there being no market for goods of the description 
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at the place of delivery, the jury in assessing the 
damages must ascertain the cost price of the goods 
and the expense of transit, if any, and add to 
these items such a sum for importer’s profits as in 
their discretion shall appear reasonable. ( 0^ Han Ian 
V. Ghat Western l^aiL Co.^ 34 L. J., Q. B. 154 ; 
6 B. & h. 484.) And iii a recent case, where an 
article of machinery had been lost on the way, the 
owner was held entitled to the cost of replacing 
the article at the end of the transit, with five 
per cent, interest on the amount until judgment. 
{Britisk Cohimhia Sair MiU Co. v. Ncitleship^ L. It., 
3 C. r. 499 ; 37 L. J., C. B. 235.) If there has 
been a bona fide contract to re-sell the goods, the 
price at which they have been re-sold will bo 
evidence of their value. {Borrirs v. lintchinsony 
34 L. J., C. r. 1G9; 18 C. B., N. »S. 445.) 

If the goods consist of articles within the Carriers’ 
Act, the owner may recover, not the declared value, 
but the actual proved damages, not exceeding the 
declared value of the goods, together with the in- 
creased charges paid over and above the ordinary 
rate of charge. (1 Will. 4, c. G8, ss. 7, 9.) 

In the case of animals, if the customer make a 
false declaration of value, he can only recover the 
declared value. (JBCance v. Loudon and North 
Western Bait, Co., 34 L. J., Ex. 39; 3 II. & C. 343.) 

And a company are responsible, on the loss of 
goodsf only for the reasonable consequences of 
their breach of contract ; so that where a plan and 
model sent to compete for a prize were lost, tho 
proper measure of damages was held to be the 

Vah^e thn Inhoiir pnd TnnforinU nvppndpd in 
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making the ajrticle, and not damages from losing 
the chance of obtaining the prize, the latter being 
too remote a ground of damages. {Lythgoc v. Eant 
Anglia Rail. Co., 15 Jurist, 400.) 

If the goods are only partially destroyed, or ore 
deteriorated in quality, the sajne principles fire ap- 
plicable as in the case of total loss ; and the damage 
recoverable is the difference in their value if they 
had been delivered sound at their destination, and 
their value as it was at the time, place, and condition 
in which they were actually delivered. ( CoUavd v. 
tionth Eastern Rail. Co., m L. J., Ex. 30^; 7 II. & 
N. 79.) In this case, the injury to the goods' was 
such that they could only bo made saleable by the 
performance of an operation which ‘cauSod delay, 
and the damage allowed was the differcnco between 
their value at the time when tliey should have 
been delivered sound, and their value after they 
had bt?en so treated, which included not only de- 
preciation in intrinsic value, but fall of price 
during the delay. 

The most difficult cases are tlioso whore the 
goods have been delivered in good condition, but 
have been delayed in the transit and delivery, and 
the customer claims for loss of market or loss of 
profit in consequence of this delay. 

If there has been delay amounting to a breach 
of contract, it seems the plaintiff is entitled to 
nominal damages, though no special damage be 
proved, and the plaintiff must not be nonsuited. 
J^Roberts V. Midland Rail. Co., 25 W. R. 323 ; 
Robinson V. Great Western Rail. Co., 35 L. J., C. P. 
123, per Erie, C. J.) 
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Me M to But if the plaintiff has sustained actual damage, 
dftxnago. he is not always entitled to recover the full amount. 

Where there has been an unreasonable delay in 
the delivery of goods, the damages prima facie 
would be the difference in the value of the goods 
at the'f)l(\co of destiration at the time they ought 
to have been delivered, and their value at the time 
when they are delivered in fact. [Horn v. Mid- 
land Rail. Co., 42 L. J., C. P. 59 ; L. E., 8 C. P. 
Pil.) Any loss above this difference sustained by 
the plaintiff, not from the delay alone, but out of 
his own- special aiTangements or circumstances, 
cannot bo recovered in Iho absence of a special 
contract, express or implied. (//>.) But if the 
intended use "and application of the goods to bo 
carried was expressly broiiglit to the notice of the 
company’s servants at the time tliey received them, 
or could be reasonably inferred from circumstances 
kno'VMi to them, so that the special use or applica- 
tion might bo fairly considered to be within the 
contemplation of both i)arlies to the contract, the 
consignor is entitled to recover the damages 
naturally resulting from liis so being unable to 
use or apply the goods, since both parties may bo 
said to have made this the basis of the contract. 
{Simpson v, London and Xorth Western Rail. Co., 
45 L. J., Q. B. 182 ; L. E., 1 Q. B. D. 274.) It 
is clear the company may refuse to accept the 
goods'‘OU the basis of such a special liability, but 
if they accept without objection they acquiesce in 
the liability. But merely labelling goods as “ tra- 
vellers’ goods” was held not to affect a company 
with notice, so as to make them liable for special 
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damages for delay in the delivery. {CamJtj v. 
Midland Rail. Co,, :38 L. T., N. S. 226.) 

In many cases of claim for loss of market, the 
company have constructive notice from the ap- 
parent nature of the goods, their destination, or 
from previous dealings, that^hey are l^piiig sent 
to a particular market, and therefore they ^iro 
clearly bound to recompense the owner tlio reason- 
able loss flowing from his being disappointed of 
the market; and where the customer stipulates 
that the goods shall be sent the same evening a 
special contract is created, and the eompfiny may 
be sued for the breach of it. (Rivhfoi'd v. Grand 
Junction Rail. Co., 12 M. & W. 7(iG.) 

Where the plaintiff was a dealer in cattle spice, 
and was intheliabit of going about to agricultural 
shows exhibiting samples, and having oxliibitod 
them at a show at lb, was desirous of exhibiting 
them at another show at X. The defendant rail- 
way company had a special office in the show ground 
at 13. for the purpose of receiving and forwarding 
exhibited goods, and the plaintiff’s agent delivered 
his wares to the defendant’s clerk, who supplied a 
blank consignment note which was filled up by the 
plaintiff’s agent describing the goods as sundries, 
addressed to the N. show ground and indorsed 
“must be delivered on Monday certain.” The 
goods not having been delivered on Monday, nor 
in time for the show, it was held that the jTlaintiff 
was entitled to recover the damages resulting from 
Uie defendant’s failure to deliver in time, that was, 
his expenses and loss of profits. {Simpson v. London 
and North Western Rail. Co., supra.) 
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Where the plaintiffs were to the knowledge of 
the defendant under contract with the Admiralty 
to deliver coals on or before a certain date, it was 
held that the defendant was liable, on his failure 
to carry for them according to his contract, to 
damages ^curred by the plaintiffs in consequence 
of their not being able to perform their contract 
with the Admiralty, or rendering such performance 
more expensive, notwithstanding the defendant 
was not aware of the exact terms of the contract. 
{Prior V. Wihoity 8 W. It. 260 ; and see l^mccd v. 
Foord, 28 L. J., (i. B. 178 ; 1 E. & E. 602 ; 
Mayne on Damages, p. 19, 6rd eJ.) 

But the company must havc^ actual or con- 
structive** notice of the extraordinary damages 
likely to result from delay in transit, or they 'will 
not bo liabio for such damages. {Hadlcj/ v. Bax- 
eiidalcy 26 L. J., Ex. 17i) ; 9 Ex. 611.) In Horn 
V. JHIidland Bail, Co, (42 L. J., C. V, 59 ; L. E., 
8 C. r, 161), the plaintitr had a contract to deliver 
goods in Ijondon, at a given date, at an exception- 
ally higli price. Notice was given to the station 
master that they must be delivered at the given 
date, and if not so delivered, they would be thrown 
on the plaintiff’s hands, but nothing was said 
about the exceptional character of the contract, or 
the unusually high price of the goods. The com- 
pany failing to deliver within the time, it was 
held that they were not liable for the profit lost by 
the plaintiff under his contract by the exceptional 
price of the goods. 

Whore the deliveiy of a shaft was delayed an 
unreasonable time, by which a mill was stopped, 
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it was held that inasmuch as the carrier had no 
notice that the profits of the mill would be thereby 
stopped, ho would not bo liable for the loss thereof. 
{Jladley v. Baxendah^ supra.) And where the plain- 
tiff, a clothier, sent a parcel of goods to his tra- 
veller at C., 'without notice to 4he company of the 
object for which the goods were sent, and thoir 
delivery was, through the company’s negligence, 
delayed until after the traveller left ( and the 
plaintiff in conseqiionco lost the ])rofits which ho 
would have derived from sales at 0. ; it was held 
that, in the absence of notice to the compatTy of the 
object for which the goods were sent, the plaintiff 
could not recover such profits as damages for tho 
delay. [Groat Wof<(orn Rail. Co. v. liodfuaj/nc, 
L. 11., 1 C. V. ;«9.) 

In an action for delay in delivering skins for 
making gloves, the plaintiff was held not entitled 
to recover the loss in wages paid to workmen kept 
idle in consequence of their. non-arrival. [Le 
Peinlur v. South Eastern Rail. Co., 2 L. T., 
N. S. 170.) So a commercial traveller was not 
allowed his hotel expenses during two days which 
ho hod been delayed by the non-arrival of his 
case of goods sent by luggage train without any 
intimation of any kind respecting it [Woodger v. 
Great Western Rail. Co., »‘i0 L. J., C. P. 177 ; 
L. 11., 2 C. P. 318) ; but reasonable costs incurred 
in searching and inquiring for the goods wftflld be 
recoverable. [Hales v. London and North Western 
^atl. Co., 32 L. J., Q. B. 292; 4 B. & S. G6.) 

In Gee v. LaneaMre and Yorkshire Rail. Co. 
(30 L. J., Ex. 11; G H. & N. 211), the 
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plaintiffs were not allowed to recover loss of 
wages paid to workpeople, and of profits they 
would have made, in consequence of their mill 
being stopped through failure of the company to 
deliver cotton within their usual time : for though 
they nad communicated the fact of their mill being 
stopped, in consequence of non-delivery to the 
servants of tlio company at the place of destina- 
tion, they had not done so at the time and place 
of delivery. 

In Wihon v. Lancashire and Torkshirc Rail, Co, 
(dO L. v^, C. r. 2;12 ; 0 C. B, N. S. 032), where 
an action was hrouglit against a company for 
damage for loss sustained by delay in delivery of 
cloth, by which the plaintiff, who w\as a cap maker, 
lost the season for making it into caps, and so dis- 
posing of it; it was held that although the plaintiff 
could not recover his loss of profits, yet the jury 
might take into consideration the deterioration in 
the market able value of the cloth by reason of the 
season having passed for maliing caps. 

In Crouch v. Great Xorihern Rail, Co, (25 L. J., 
Ex. 137 ; 11 Ex. 742), where a company refused 
to carry, at the ordinary rate, packed parcels for a 
earner, whereby ho was obliged to send them a 
more circuitous route at a greater expense, it was 
lield that ho was not entitled to recover damages 
for alleged loss of business, as the declaration Was 
framed ; but, per Martin, B., if the fact had been 
that the plaintiff was a carrier whose business con- 
sisted in collecting goods to be forwarded by the 
defendants’ railway, and the defendants designedly 
refused to carry his goods, which they were bound 



THE DAMAGES RKCOVltRABLE. 


161 


hy law to do, in order to obtain a monopoly and 
destroy the plaintiflp’s business, under such circum- 
stances a jury would bo justified in giving very 
heavy damages. 

No damages can be recovered which aje in- TheioM 
capable of Wing specifically stadod and appreciated, 
as for instance, any inconvenionco or vexation the waWoone. 
plaintiff may have suffered. (Hamlin v. Great 
Northern Hail, Co,, ‘JG L. J., Kx. 20; 1 H. & N. . 

408 ; and see Hohlts v. London and South IFestern 
Rail. Co., 44 L. J., (i. 13. V ,) ; L. K., 10 U. B. 111.) 

Where a hawker delivered goods at C. to. bo Throwing 
carried to S., and was told by the booking-clerk 
that the transit would take two days ; two days 

^ I tu company. 

after ho called at S. and was told they liad not 
arrived, and he received the same answer on several 
occasions during the nine days following ; it was 
held that he was entitled to throw the goods on 
the hands of the company and sue for the value. 

(Lerenc v. Great IF ?fitern Rail. Co., 18 L. T., N. S. 

295.) 

The coses decided on claims for consequential Principle 
loss seem to have established the following priu- cmos. 
ciples : — 

1 . That damages beyond the difference in market 

values will not be allowed unless the con- 
sequences of delay are communicated to or 
known by the company at the time and 
place of delivery to them. r* 

2. That only such loss can be recovered as was 
^ reasonably contemplated by both parties at 

the time the contract for carriage was made, 
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and not loss arising out of oircumstanoes 
then wholly unknown to the company. 

3. That damages will be given only for the 
reasonable and proximate, and not for the 
remote consequences of the breach of con- 
tract. ^ 
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(\\l^RIE]iS' A(^T. 

1 Will. IV. c ap. r>8. 

An Act for the more effectual Protection of Mail 
Contractors^ Statje Coach Proprietors^ and other 
Common Carriers f)r Jlire^ apainst the fjoss of or 
Injury to ParveLs or Parhayes delivered to them for 
('onveyance or ('ustody, the lvalue and Chniteuts of 
which shall not be declared to them [nj tJ^e Owners 
thereof. ( 2. ‘3rd July, 1H;3(). | 

"NMieroas by reason ot the fro(iu('ut prueti«‘e of bankeTs 
and others of w'lidin^ by the ]ml)lie mails, sta^o etmehes, 
■wa^xgous, vans, and oUkt public* eonvoyanoeH by land for 
hire, ])arcels and jaickaj^es containinj' money, bills, notes, 
jewelleiy, and other urtieh;s of |.*;r«*at vulm* in small com- 
pass, much valuable ])roperty is n‘n(lerod liable^ to depre- 
dation, and the re.sponsibility of mail eontraetors, sta^f* 
coach proprietors, and common earrier.s for liire i.s {^rc'utly 
increased: -And wher(‘as throuj^h tlie frt*<pn‘nt omission 
by persons sc'iidiii};; such jiarcc'ls and jiackaji^es to notify 
the value and nature of the contc'iits thereof, so us to 
enable such mail contractors, sta^e coach proprietors, and 
other common carriers, by due dili».:^<‘nco, to protect Ihem- 
.Htdv(*.s against losses arising fi'om their l<‘gal responsibility, 
and the difficulty of fixing parties with knowledge of 
notices published by such mail contractors, stage (*oach 
proprietors, and other cominori caniers, with the intent to 
limit such responsibility, they have iKKome (.‘xposod to 
CTeat and unavoidable risks, and have tlnuebv sustained 
heavy losses : Bo it therefore enactc'd by the J\in§% most 
exceUent Majesty, by and with the advice and cons^mt of the 
lords spiritual and temporal, and commons, in this prejJrmt 
Parliament a.ssemhh*d, and by the authority of the siimo, 
liiat from and after the jja-ssing of this act no mail fum- 
tractor, stage coach proprietor, or other common carrier 
by land for hire shall be bablo for the loss of or injurv t<> 
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any aiiicle or aiiicles or property of the discriptions 
following; (that is to say), gold or silver coin of this 
realm or of any foreign state, or any gold or silver in a 
inanufuctiirod or unmanufactured state, or any precious 
stones, jowcllciy% watches, clocks, or time-pieces of any 
description, trinkets, bills, notes of the governor and 
company of the banks of England, Scotland, and Ireland 
roHT)octi .'cly, or of any other bank in Groat Britain or 
Ireland, oiiiers, notes, br securities for payment of money, 
English or foreign, stamps, maps, writings, title deeds, 
paintings, engravings, pictures, gold or silver plate or 
plated ui-tieles, glass, china, silks in a manufactured 
or unmanufactured state, and whether wrought up or 
notwrouglit up with other materials, furs, or lace, or any 
of them, contained in any parcel or package which shall 
liave boon d(Bvered, eitlier to be carried for hire or to 
uccompanj^ the ])erson of any })assonger in any mail or 
stage coach or other public conveyance, when the value 
of such article or articles or ])ro])erty aforesaid contained 
in such ])arcel or package shall exceed the sum of ten 
pounds un.b'ss at the tine* of the delivery thereof at the 
oflico, wareliouso, or rec(‘iving bouse of such mail con- 
tractor, stage coach jiroprietor, or other common carrier, 
or to his, h(T, (»r their book-keeper, coachman, or other 
sorv’unt, tor the purpose of being carried or of accom- 
panying the jHTson of any jiassenger as aforesaid, the 
value and nature of siu'h article or articles or property 
shall have been declared by the person or persons sending 
or delivering the same, and such increased charge us 
hereinafter moutioiuMl, or an engagoment to pay the same, 
be accepted by the person receiving such jiarcel or 
package. 
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IT. And bo it further enacted, that when any parcel or 
package containing any of the articles above specified 
shall bo so delivered, and its value and contents declared 
as aforesaid, and such value shall exceed the sum of ton 
I>ounds, it shall be lawful for such mail contractors, 
stage <oach proprietors, and other common carriers to 
demand and receive an increased mto of charge, to be 
notified by some notice affixed in legible characters in 
some pviblic and conspicuous part of the office, warehouse, 
or other loceiving house where such parcels or packages 
are received by them for the purpose of conveyance, 
stating the increased rates of charge required to be paid 
over and above the ordinJUT rate of carriage as a comi 
pensatiou for the greater rist and care to be taken for the 
safe conveyance of such valuable aiticles ; and all persons 
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uendinff or delivering parcels or packages containing such 
valuable articles as aforesaid at such office shall be 
bound by such notice, 'without further proof of tho same 
having come to their knowledge. 

in. Provid(‘d always, and lx> it further onactotl, that 
when the value shall have been so derluml, and the in- 
creased rate of charge paid, or an engugeinent tc^pay tho 
same shall have Ixh’Ii accopttHl as nereinbef(»r(finontionod, 
tho pf>rHon receiving sueli increased rate of charges or 
accepting such agreement shall, if thereto rispiired, sign 
a receipt for the j^ickage or* juircel, acknowledging tho 
same to have been insunnl, whi(‘h receipt sliall not bo 
liable to any stain]) d\ity ; and if siudi nH‘eij)t shall not 
be given when requinxl, or such noti<‘e as aforesaid shall 
not have been affixed, tho mail contractor, stage coach 
nropriefor, or other coiiimon carrier as aforesaiil shall not 
have or be entitled to any Ixmcdit or advantage undel fliis 
act, but shall ho liable and responsihlt^ as at tho eonuiinn 
law, and he liable to refund the increased rate of charge. 

• • 

IV. Provided always, and be it enacted, that from and 
after tho first day (d* Sept<‘ml)er now next ensuing no 
public notice or deelaratieii hendoforo made or hereafter 
to be made shall be deemed or constnuxl to limit or in 
anywise uflVet the liability at commf)n law of any such 
mail contractors, stage coach jiroj^netors, or other juihlic 
common earners as uf(»resaid for or in res|H*ct of any 
articles or goods to be carried and conveye<l by th(;m ; hut 
that all and every such mail contractors, stag)* coach pro- 
jiriotors, and other common (carriers as atoresaid small 
from and after tho said first day of September h(' liable, 
as at the common law, t^) answer f<»r tlie loss of any injury 
tv) any articles and goods in respect whereof they nmv not 
bo entitled to tlie benefit f>f this act, any public notice or 
declaration by them made and given contrary thereto, or 
in anywise limiting such liability notwithstanding. 

V. And be it further enacted, that for tho purpowjs of 
this act evcr\' office, warehouse or receiving house wdiich 
shall bo used or appointed by any mail rontrar tor or stage 
coach proprietor or other .cuch common carrier ift afore- 
said for the receiving of parcels to be conveyotl as afore- 
said, shall be deemed and taken to be the reexiv'ing luffise, 
warehouse, or office of such mail contrachir, stage coach 
Proprietor, or other common carrier ; and that any one or 
more of such mail contractor, stage coach pronriotors, or 
coiximon carrier shall be liable to be sued oy nis, her, or 
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their name or names only ; and that no action or suit 
commenced to recover damages for loss or injury to any 
parcel, package, or person shall abate for the want of 
joining any co-proprietor or co-partner in such mail, stage 
coach, or other public conveyance by land for hire as 
aforesaid. 

\’T. ?^rovid(Ml always, and bo it further enacted, that 
notliiiig in this act (^onwiinod shall extend or bo construed 
to annul or in anywise aftect any special contract betwoon 
such mail contractor, stage coach proprietor, or common 
carrier, and any other parties for the conveyance of goods 
and morchuudizos. 

VII. Provided also, and be it further enacted, that where 
any pared or ]uu‘kage shall have been delivered at any 
such olUc^ ami the value and contents declared as afore- 
said, and tlio increased ratc^ of charges been paid, and 
such parcels or packages shall liavo been lost or damaged, 
the party eiitith'd to recover daniag(‘s in respect of such 
loss or dan*agt'«shall also entitlixl to recover back such 
increus(‘d charges so paid as aforesaid, in addition to the 
value of such ])arcel or package. 

VTll. Provided also, and b(' it furthoi enacted, that 
nothing ill tliis act .diall be deemed to protect any mail 
contractor, stages (‘oaeh j)io])rictor, or other common 
carrier for hire from liability to answer for loss or injury 
to any goods or articles whatsoever arising from the 
felonious acts of any coachman, guard, book-keeper, 
porter, or other servant in his or their employ, nor to 
protect any such coachman, guard, book-keeper, or other 
servant from liability for any loss or injury occasioned 
by his or their own personal neglect or misconduct. 

IX. Pro'sddcd also, and be it further enacted, that such 
mail contractors, stage coach proprietors, or other com- 
mon carriers for hire shall not bo concluded as to the 
value of any such parcel or package by the value so de- 
clared as aforesaid, but that ho or they shall in all cusos 
bo ontitlod to require, from the party suing in respect of 
any or injury, proof of the actual value of the con- 
tents by the ordinaiy legal evidence, and that the mail 
corftractors, stage coach proprietors, or other common 
carriers as aforesaid shall be liable to such damages only 
as shall bo so proved as aforesaid, not exceeding the 
dared value, together with the increased charges as before 
mentioned. 
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X. And be it further enacted, that in all actions to bo Money 
brougfht against any such mail contractor, stage coach maybe 
proprietor, or other common carrier as aforesaid, for tho paid into 
loss of or injury to any goods delivered to be carried, 
whether tho value of such goods sluill have boon declared 

or not, it shall be lawful for tho defendant or dofondants goods, 
to pay money into court in tho same manner and with • 

the same effect as money may bo paid into courj^n any • 
other action. • ^ 

XI. And bo it further enacted, that this act shall bo Public act 
deemed and taken h) bo a public Jict, and shall bo judi- 
cially taken notice of as such l)y all judges, justices, and 

others, without being specially pleaded. • 


RAILWAY AND CANAL TRAFFIC ACT, 1854. 

17 & 18 VicT. CAP. 31. 

An Act for the hotter Regulation of the Traffic on 
Railwags and Canals, [lOth July, 1854.] 

Whereas it is expedient to make bettor provision for 
regulating tho traffic on railways and (canals : bo it enacted 
by the Queen’s most excellent Majesty, by and with tho 
advice and consent of tho lords spiritual and tomporal, and 
commons, in this present l^arliament assomblod, and by 
tho authority of tho same, as follows: — 

I. In tho construction of this act “ the Board of Trade” ” Board of 
shall mean tlie lords of tho committoo of her Majesty’s Trade 
privy council for trade and foreign plantations; 

The word “traffic” shall include not only passengers “ Traffic 
and their luggage, and goods, animals, and other 
things conveyed by any railway company or canal 
company, or railway and canal company, but also 
carnages, waggfins, trucks, boats, and vehicles of 
every description adapted for ninning or passing on 
the railway or canal of any such company; m 
The word “railway” shall include every station of or ‘‘Rail- 
belonging to such railway used for the purposes of way : ” 
public traffic ; and 

• The word ‘ ‘ canal ” shall include any navigation whereon “ Canal ; ” 
tolls are levied by authority of parliament, and also 
tho wharves and lauding places of and belonging to 
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Bucli canal or na\'igation, and used for the purposes 
of public traffic; 

The expression “ railway company,” ** canal commny,” 
or “ railway and canal company,” shall include any 
person being the owner or lessee of or any contractor 
working any railway or canal or navigation con- 
structed or carried on under the powers of any act of 
pt^hainont; 

A staticgi, terminusf or wharf shall be deemed to be near 
another station, terminus, or wharf when the distance 

* between such stations, termini, or wharves shall not 
exceed one mile, such stations not being situate within 
five miles from Saint I’aul’s Church, in London. 

II. Evciy railway company, canal company, and rail- 
way and canal company, shall, according to their re^ec- 
tivo powers, afford all reasonuble facilities for the receiving 
and forv'Srding and debvering of traffic upon and from the 
several railways and canals btdonging to or worked by 
such companies respectively, and for the return of car- 
nages, trucks^ boats, and other vehicles, and no such 
company Mialf make or give any undue or unreasonable 
preference or advantage to or in favour of any particular 
person or companv, or any particular description of traffic, 
in any re8j)0ct wliatsocwer, nor shall any such company 
subject any particular person or company, or any particular 
description of traffic, to any undue or unreasonable pre- 
judice or disadvantage in any respect whatsoever; and 
every railway company and canal company and railway 
and canal company having or working railways or canals 
which form part of a continuous lino of railway or canal 
or railway and canal communication, or -which have the 
tonninuws, station, or wharf of the one near the terminus, 
station, (»r wharf of the other, shall afford all due and 
reasonable facilities for receiving and forwarding all the 
traffic aniving by one of such railways or canals by the 
other, without any unreasonable delay, and without any 
such preference or advantage, or prejudice or disadvan- 
tage, as afoi*esaid, and so that no obstruction may bo 
offered to the public desirous of using such railwaj^s or 
canals or railwavs and canals as a continuous line of com- 
munic^on, and so that all reasonable accommodation 
may, by means of the railways and canals of the several 
companies be at all times afforded to the pubhc in that 
behalf. 

t 

in. It shall be lawful for any company or person com- 
plaining agiiinst any such companies or company of any- 
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thing done, or of any omission made in violation or con- reasonable 
travention of this act, to apply in a summary way, by facilitiei 
motion or summons, in England, to her Majesty’s Court for fojr- 
of Common Pleas at Westminster, or in Ireland to any of T 
her Mdesty’s Superior Courts in Dublin, or in Scotland ' 

to the Court of Session in Scotland, us the case may bo, or hold, may 
to any judge of any such Court; and, upon the certificate apply by • 
to her Majesty’s attorney-general in England or Ireland, motion or 
or her Majesty’s lord advocate in t^cotland, oi^tho Board 
of Trade alleging any such violation or contravention of g°,perior 
this act by any such companies or company, it shall also Courts, 
be lawful for the said attomey-gonorai or lord advocate 
apply in like manner to any such Court or judge, and 
in eitner of such cases it shall bo lawful for such Corn! or • 
judge to hear and determine the matter of such complaint ; 
and for that purpose, if such Court or judge shall think 
fit, to direct ana prosecute, in such mode and by su(’h 
engineers, barristers, or other persons as they hSall think 
proper, all such inquiries as may bo deemed necessary to 
enaolc such Court or judge to form a just judgment on 
the matter of such complaint; and if it bo piade to ap])(‘ar 
to such Court or judge on such hearing, or on*tho repfirt 
of any such person, that anything has been done or omis- 
sion made, in violation or contravention of this act, by 
such company or companies, it shall bo lawful for such 
Court or judge to issue a writ of injunction or iiibjrdict, 
restraining such company or companies from further con- 
tinuing such violation or contravention of this act, and 
enjoining obedience to the same; and in case of disobe- 
dience of any such writ of injunction or interdict it shall 
be lawful for such Court or judge to ordfu- that a writ or 
writs of attachment, or any other process of such Coiiri 
incident or applicable to writs of injunction or interdict, 
shall issue against any one or more of the directors of any 
company, or against any owner, lessee, contractor, or 
other person failing to obey such writ of injunction or in- 
terdict ; and such Court or judge may also, if they or ho 
shall think fit, make an order directing the payment by 
any one or more of such companies of such sum of money 
as such Court or judge shall determine, not exceeding hir 
each company the sum of two hundred pounds for every 
day, after a day to be named in the order, that suqji com- 
pany or companies shall fail to obey such injunction or 
interdict ; and such monies shall be payable as the Cqprt 
or judge may direct, either to the party complaining, or 
imto Court to abide the ultimate decision of the Court, or 
to her Majesty, and payment thereof may, without preju- 
dice to any other mode of recovering the same, be enforced 
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by attachment or order in the nature of a writ of execu- 
tion, in like manner as if the same had been recovered by 
decree or judgment in any superior €0011; at Westminster 
or Dublin, in England or Ireland, and in Hcotland by 
such diligence as is competent on an extracted decree of 
the court of session ; and in any such proceeding as afore- 
said, such Court or judge may order and determine that 
all or ^y costs thereof or thereon incurred shall and may 
1)0 paid Ilf" or to thc#one party or the other, as such 
Court or judge shall think tit; and it shall be lawful for 
any such engineer, barrister, or other person, if directed 
so to do by such CVmrt oj judge, to receive evidence on 
oath relating to the matter of any such inquiry, and to 
administer such oath. 

IV. It shall bo lawful for the said Couii of Common 
Pleas at wVstininstor, or any three of the judges thereof, 
of whom iho chief justice shall bo one, and it shall be 
lawful for the said courts in Dublin, or any nine of the 
judges tlu'voof, of whom the lord chaneollor, the nuister 
of the rolls, II40 lords chief justice of tlie Queen’s Bench 
and Common Pleiis, and the lord chief hivron of the Exche- 
quer, shall be five, from tirruj to tinu^ to make all such 
general rules and orders as to tlu^ forms of proceedings 
and process, and all other matters and things touching 
the practice and otlu*rwise in carrying this act into exe- 
cution before such Courts tind judges, as they may think 
fit, in England or Ireland, and in Scotland it shall bo 
lawful for the court of session to make such acts of 
sederunt for the like purpose as they shall think fit. 

y. Upon the application of any party aggi*iovod by tlio 
order made upon any such motion or summons as afore- 
said, it shall 00 lawful for the Court or judge by whom 
such order was made, to direct, if they think tit so to do, 
such motion or application on siunmons to bo reheard 
Ixjforo such Court or judge, and upon such rehearing to 
rescind or vary such order. 

VI. No proceeding shall bo taken for any violation or 
contravention of the above enactments, except in the 
mannott heroin provided ; but nothing herein contained 
shall take away or diminish any rights, remedies, or privi- 
lcg«s of any person or company against any railway or 
canal or railway and canal company under the existing 
Jaw. • 


Compatky VII. Every such company as aforesaid shall be liable 



171 


RAILWAY AND CANAL TRAFFIC ACT, 1854. 

for the loss of or for any injury done to any horses, cattle, 
or other animals, or to any articles, jyoods, or things, in 
the receiving, forwarding, or delivering thereof, occa- 
sioned by the neglect or defaiilt of such coinpany or its 
servants, notwithstanding any notice, condition, or de- 
claration made and given by such company contrary 
thereto, or in anywise limiting such liability ; every such 
notice, condition, or declaration being hor(4)y dcndiyod to 
bo null and void : Provided alwayt:^ that nothijig heroin 
contained shall be construed to j)rovent the said companies 
from making such c^)uditions with respect to th(^ rectaviiiff, 
forwarding, and delivering of any of the said animals, 
articles, goods, or things, as snail bo adjudged by the 
Court or judge before whom any (piestion relating thereto 
shall bo tiled to bo just and reasonable : I Vovided always, 
that no greater damages shall bo recovt^rod for the loss of 
or for any injury done to any of such animals, beyond the 
sums hereinafter mentioned; (that is to say, ^ for any 
horse fifty jwunds ; for any neat cattle, per liead, liftcam 
pounds ; for any Hhoep or jiigs, ]>er head, two jKmnds ; 
unless the person sending or delivering the same to such 
company shall, at the time of such delivery, nave dcjclanMl 
them to bo respectively of higher value tlian as abr)VO 
mentioned ; in which case it shall bo lawful for such com- 
pany h> demand and receive by way of compensation for 
the increased risk and care therohy occasioned, a reason- 
ablo percentage upon the excess of the value so declared 
above the respective sums so limited as aforesaid, and 
which shall bo paid in addition to the ordinary rate of 
charge ; and suen percentage or inereasod rate of (diargo 
shall bo notified in the manner pniscribed in the statute 
eleventh George Fourth and first \Villiam Fourth, chapter 
sixty-eight, and shall be ])inding upon such com nan y in 
the manner therein mentioned : Provided also, that the 
proof of the value of such animals, articles, goods, and 
things, and the amount of the injury done thereto, shall 
in all cases lie upon the i)erHon claiming compensation for 
such loss or injury: Provided also, that no special con- 
tract between such company and any other j^artics resjiect- 
ing the receiving, forwarding, or delivering of any animals, 
articles, goods, or things as aforesaid shall be binding upon 
or affect any such party unless the same bo signed iy him 
or by the person delivering such animals, articles, goods, 
or things respectively for carriage: I’rovided also, tj;pit 
nothing herein contained shall alter or affect the rights, 
pHvileges, or liabilities of any such compariy under the 
said act of the eleventh George Fourth and first William 
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Fourth, chapter sixty-eight, with respect to articles of the 
descriptions mentioned in the said act. 

Short title. VIII. This act m^ be cited for all purposes as The 
Railway and Canal Traffic Act, 1854.” 
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Obligations and Liability of Companies as Carriers* 

14. Where a company by through booking contracts to 
can’v anv animals, luggage, or goods from place to place 
partly by railway and partly by sea, or partly by canal 
and partly by sea, a condition exempting the company 
from liability for any loss or damage which may arise 
during tlje ctyriage ot such animals, luggage, or goods by 
sea from the act of God, the king’s enemies, lire, accidents 
from machinery, boilers and steam, and all and every 
other dangers and accidents of the seas, rivers and navi- 
gation, of whatever kind and nature soever, shall, if pub- 
lished in a conspicuous mann(‘r in the office where such 
through booking is effected, and if printed in a legible 
manner on the receipt or freight note w’hich the company 
gives for such animals, luggage, or goods, bo valid os part 
of the contract between the consignor of such animals, 
luggage, or goods and the company in the same manner 
as if the company had signed and delivered to the con- 
signor a bill of lading containing such condition. For the 
purposes of this section the woi*d “ comjiany” includes the 
owners, lessees, or managers of any canal or other inland 
navigation. 


Provi- WTiere a company is authorized to build, or buy, 

sion for or hire, and to use, maintain, and work, or to enter into 
securing arrangements for using, maintaining, or working, steam 
equality of vessels for the pui-iioso of carrjung on a communication 
between any towns or ports, and to take tolls in respect 
railway steam vessels, then and in every such case tolls 

company shi^ll be at all times charged to all persons equally and 

wonn after the same rate in respect of passengers conveyed in 

steam ves-: a like vessel passing between the same places und^r like 
circumstances ; and no reduction or advance in the tolls 
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shall be made in favour of or against any person using 
the steam vessels in consequence of his having travelled 
or being about to travel on tho whole or nnv part of the 
company’s railway, or not having travelled or not being 
about to travel on any part thereof, or in favour of or 
against any person using tho railway in consequence of 
hifi having used or being about to use, or his not having 
used or not being about to use, tho steam vessels ; and 
where an aggregate sum is charge^ by tho company for 
conveyance of a passenger by a steam vossed and on tho 
railway, the ticket shall have the amount of toll charged 
for conveyance by tho steam vessel distinguished from 
the amount charged for convoyaftico on tho railway. 

The provisions of tho Ihiilway and Canal TraHlc Act, 
1854, so far as tho same are applicable, shall oxtoiid to the 
steam vessels and to tho traffic carried on thereby. 

17. Where any charge shall have hoon made lijr a com- 
pany in respect of tho conveyance of goods over their 
railway, on application in writing within one week after 
payment of the said charge made to the socretary of the 
company by tho person by whom or on wlio.«lb mifiount the 
same has been paid, tho company shall within fourto(m 
days render an account to the person so applying for the 
same, distinguishing how much of the said charge is for 
tho conveyance of the said goods on tho railway, including 
therein tolls for tho use of th(^ railway, for tho use of car- 
riages, and for locomotive power, and how much of such 
charge is for loading and unloading, covering, collection, 
deliverJ^ and for other expenses, but without particu- 
larizing the several items of which tho laHt-moutioned 
portion of tho charge may consist. 

18. WTiere two railways are worked by one company, 
then in tho calculation of tolls and charges for any dis- 
tances in respect of traffic (whether passengers, annuals, 
goods, carriages, or vehicles) conveyed on both railways, 
the distances traversed shall bo reckoned continuously on 
such railways as if they were one railway. 
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EEGULATION OF RAILWAYS ACT, 1873. 

36 & 37 ViCT. CAP. 48. 

An Act to make letter provision for carrying into effect 

the Railway and Canal Traffic Act, 1854, and for 

otl^r purposes connected therewith. 

f ^ [2l8t July, 1873.] 

Bo it onacted by tho Quoon’s most excellont Majesty, 
l)y and with the advice and consent of tho lords spiritual 
and temporal, and comijipus, in this present Parliament 
asHombled, and by the authority of tho same, as follows : 

Preliminary. 

1. This act may be cited as tho Retaliation of Railways 
Act, 18V. 

2. This act shall, except as herein is otherwise ex- 
pressly provided, C(jme into operation on tho first day of 
September, one thousand eij'ht hundred and seventy- 
three, whicli' date is in this act referred to ns the com- 
mencement of this act. 

3. In this a(‘t — 

Tlie term “railway company ’ includes any person 
being the owner or lessee of or working any railway 
in the United Kingdom constructed or carried on 
under the powiU's of any act of parliament : 

The tenn “canal conijiany” includes any person being 
the owner or lessee of, or working, or entitled to 
charge tolls for the use of any canal in the United 
Kingdom constnictoil or carried on under tho powers 
of any act of parliament : 

The term “])crson” includes a body of persons cor- 
porate or unincorporate : 

Tho tenn “railway” includes every station, siding, 
wdiarf, or dock of or belon^ng to such milway and 
used for the purpiises of public traflic : 

Tho term “canal ” include.s any navigation which has 
been made under or upon which tolls may be levied 
by authority of parliament, and also the wharves 
and landing-places of and belonging to such canal or 
ifavigation, and used for tlie purposes of public 
ti*affic ; 

'The term “traffic” includes not only passengers and 
their luggage, goods, animals, and other things cqp- 
veyed by any railway company or canal company, 
but also carriages, waggons, trucks, boats, and 
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vehicles of every description adapted for running or 
passing on the railway or canal of any such com- 
pany : 

The term “moils” includes mail bags and post-lottor 
bags : 

The term “special act” moans a local or local and 
personal act, or an act of a local and personal natuix), ^ 

and includes a provisional order of th(i Board of 
Trade confirmed by act of parliament, and #cortifi- 
cato granted by the Board of Tmde uiuh^r tSt; Ibiilwaj's 
Construction Facilities Act, 18(U : , 

The term “the treasury ” means the commissionora of 
her Majesty’s treasury foi*tho time being : 

The term “ superior court ” means in 1‘lngland anj'" of ^ 
her Majesty’s superior courts at AVestminster, in 
Ireland any of nor Majesty’s superior courts at 
Dublin, and in Scotland the court of soHsion. 


Appointment ((ud Duties of Railway (h/nmissioiters. 

4 . For the purpose of carrying into effeu't the pro- 
visions of the Railway and Canal Trallic; Asd, liJol, and of 
this act, it shall be lawful for h(^r Majesty, at any time 
after the passing of this act, by warrant under the royal 
sign manual, to ap])oint not more than throe commis- 
sioners, of whom one shall bo of experience in the law 
and one of experience in railway business, and not more 
than two assistant commissioners, and uixm the occurrencM^ 
of any vacancy in the oflico of any such commissioner or 
assistant commissioner from time to time in like maniuir 
to appoint some fit person to fill the va(;ancy. It shall bo 
lawful for the Lord Chancellor, if he think fit, to remove 
for inability or misb(‘havi(>ur any commissioner apjiointed 
in pursuance of this act. 

The three commissioners appointed under this act (and 
in this act referred to as the commissioners) shall bo styled 
the railway commissioners, and shall have an official s<ial 
which shall bo judicially noticed. They may act not- 
withstanding any vacancy in their number. The said 
assistant commissioners shall hold office during the 
pleasure of her Majesty. 

6. Any person appointed a commissioner under this 
act shall within three calendar months after his c^point- 
ment absolutely sell and dispose of any stock, share, de- 
benture stock, dclKinturc bond, or other sticurity of ftny 
railway or canal company in the United Kingdom which 
he shall at the time of his appointment own or be in- 
terested in for his own benefit; and it shall not be lawful 
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for any person appointed a commissioner under this act, 
so long as he shall hold office as such commissioner, to 
purchase, take, or become interested in for his own benefit 
any such stock, share, debenture stock, debenture bond, 
or other security; and if any such stock, share, debenture 
stock, debenture bond, or other security, or any interest 
therein, shall come to or vest in such commissioner by 
will or succession, for his own benefit, he shall within 
throe dllondar months after the same shall so come to or 
vest in him absolutely sell and dispose of the same or his 
irtorest therein. 

It shall not bo lawful for the commissioners, except by 
consent of the parties to the proceedings, to exercise any 
jurisdiction by this act conferred upon them in any case 
in which they shall be, directly or indirectly, interested 
in the matter in question. 

The commissioners shall devote the whole of their time 
to the perf.ornianco of their duties under this act, and shall 
not acc(‘pt or held any olfice or employment inconsistent 
with this provision. 

0. Any*por'<»on complaining of anything done or of any 
omission made in violation or contravention of section two 
of the lluilway and Canal Traffic Act, lSo4, or of section 
sixteen of the llegulation of Itailways Act, 18(>8, or of this 
act, or of any ena('tment amending or applying the said 
enactments respectively, may apply to the commissioners, 
and upon the certificate of tho Hoard of Trade alleging 
any such violation or contravention any person appointea 
by tho Hoard of Trade in that behalf may in like manner 
aj)ply to the commissionfTs; and for the purjwse of enabling 
the commissioners to hoar and detenuiuo tho matter of 
any such complaint, they shall have and may exercise all 
tho jurisdiction conferred by section throe of the Railway 
and Canal Traffic Act, 18o4, on tho several Courts and 
judges empowered to hoar and determine complaints under 
that act; and may make orders of Hke nature with the 
writs and orders authorized to be issued and made by the 
Siiid Courts and judges; and the said Courts and judges 
shall, except for tho purpose of enforcing any decision or 
oi-der of the commissioners, cease to exercise the juris- 
diction conferred on tliem by that section. 

7. Where the commissioners have I'eceived any com- 
plaint alleging the infringement by a railway comply or 
canal comnany of the provisions of any enactment in re- 
spect of which the commissioners have jurisdiction, thef^ 
may, if they think tit, before requiring or permitting any 
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formal proceedings to be biken on such complaint, com- alleged 
municate the same to the company against whom it is violation 
made, so as to afford them an opportunity of making such of law. 
observations thereon as they may think tit. 

8 . Where any diffenmee between railway companies or Differ- 
between canal compani<'8, or between a railway company cnees be- • 
and a canal company, is, under the provisions of any tw^n rail- 
general or special act, i)ass<Hl eitht^r before or after the 

passing of this act, recpiired or auftiorized to refoiTod pauitw to * 
to arbitration, such difference shall, at the instance of ai>y referred 
company party to the dift’eronco and vnth the consent of to Com- 
the commissioners, be refernuLto the commissioners for niiasiouers. 
their decision in lieu of being referred to arbitration : • 

provided, that the p()wer of com]>elling a reftTonce to the 
commissioners in this scK'tion contained shall not apply to 
any case in which any arbitrabir has in any gimeral or 
special act been designated by his naiin' or by name of 
his office, or in whicn, a standing arbitrator having boon 
appointed under any general or special acd, the commis- 
sioners are of opinion that tin' differeins' in (piestion may 
more conveniently bo refeiTod to him. • • 

9. Any differonco to which a railway company or canal Power to 
company is a party, may, on the application of the parties ‘l^f* 
to the difference, and with the assent of the commissioners, 

be referred to them for their decision. 

10. The following powers and duties of the Board of 
Trade shall be transferred to the commissioners; namely, 

(1) The powers of the Board of Trade under Part 111. 
of tne Bail ways Clauses Act, 1H63, or under any 
special act, with respect to the approval of working 
agreements between railway companies; and, 

(2) The powers and dutit's of the Board of Trade under 
section thirty-five of the Bailways Clauses Act, 18611, 
with respect to the exercist) by railway companies 
of their powers in relation to steam vessels : 

And the provisions of the said acts conferring such powers 
or imposing such duties, or otherwise referring b> such 
powers or duties, Jhall, hcj far as is consistent with the 
tenor thereof, be read as if the commissioners were therein 
named instead of the Board of Trade. • 

Explanation and A mendment of Lair. • 

11 . Whereas by section two of the Railway and Canal J^plaaa- 
Tftifi^ Act, 18o4, it is enacted that every railway company 

and canal company and railway and canal company ^11, ® 

C* m* 
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as to according to their respective powers, afford all reajwnable 
through facilities for the receiving and forwarding and delivering 
traffic. of traffic upon and from the several railways and canals 
belonging to or worked by such companies respectively, 
and for the return of carriages, trucks, boats and other 
vehicles ; and that no such company shall make or give 
• any undue or unreasonable preference or advantage to or 

in favour of any particular person or company, or any 
particniar description of traffic, in any respect whatsoever, 
or shall subject any pfirticular person or company, or any 
particular desciiption of traffic, to any undue or unreason- 
able proj udico or disadvantiigo in any respect whatsoever ; 
and that every" railway cfpnpany and canal company and 
^ railway and canal company having or working railways or 
canals which form part of a continuous line of railway, or 
canal or railway and canal communication, or which nave 
the tenninus station or wharf of the one near the terminus 
station o^jjjvharf of the other, shall afford all duo and rea- 
sonable facilities for receiving and forwarding by one of 
such railways or canals all the traffic arriving by the other, 
without any unreasonable delay, and without any such 
proferonci^ or* advantage^ or prejuffice or disadvantage as 
aforesaid, jiiul so that no obstinietion may bo offered to the 
public desirous of using such railways or canals or rail- 
ways and canals as a continuous line of communication, 
and so that all reasonable accommodation may by means 
of th(i railways and canals of the several compames be at 
all times afforded to the public in that behalf : 

And 'whereas it is expedient to explain and amend the 
said enactment : Be it therefore enactWi, that — 

Subject as hereinafter mentioned, the said faciUties to 
be so aff orded are hereby declared to and shall include the 
due and reasonable receiving, forwarding, and delivering 
by every railway company and canal company, and rail- 
way and canal company, at the request of any other such 
company, of through ti-affic to and from the railway or 
canal oi any other such company at through rates, tolls, 
or fares (in this act referred to as through rates). 

Provided as follows : 

(1.) The company requiring the traffic to be forwarded 
shall give written notice of the proposed through 
rate to each forwarding company, stating both its 
amount and its apportionment, and the route by 
which the traffic is proposed to be forwarded : 

(2.) Each forwarding company shall, within the pre- 
scribed period after the reedpt of such notice, by 
written notice inform the company requiring the 
traffic to be forwarded whether they agree to the . 
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rate and route ; and, if they object to either, the 
OTounds of the objection : 

(3.) If at the expiration of the prescribed period no such 
objection has been sent by any forwarding com- 
pany, the rate shall como into operation at such 
expiration : 

(4.) If an objection to the rate or route has boon sent 
within the nrescribed period, the matter ^hall be 
referred to tne commissionqi^ for their^ecision : 

(5.) If an objection be made to the granting of the rate 
or to the route, the commissioners shall consider 
whether the granting of tho rate is a duo and roa- 
sonablo facility in tne interest of tho public, and 
whether, ha\’ing regard to the circumstances, the 
route proposcnl is a reasonable route, and shall 
allow or refuse the rate- accordingly : 

(6.) If the objection bo only to the appoHionmont of 
the rate, the nito shall come into operition at the 
expiration of tho prescribed period, but tho deci- 
sion of the comnuHsionors as to its apportionment 
shall be retrospective ; in any other case the opera- 
tion of tho rate shall bo suspended until fho decision 
is given : 

(7.) The commissioners in apportioning the through 
rate shall take into consiacration all the circum- 
stances of the cose, including any special expense 
incurred in respect of tho construction, mainten- 
ance, or working of tho route, or any part of the 
route, as well as any special charges which any 
company may have been entitled to make in respect 
thereof : 

(8.) It shall not be lawful for the commissioners in any 
case to compel any company to accept lower mileage 
rates than the mileage rates which such company 
may for the time being legally be charging for like 
traffic carried by a like mode of transit on any other 
line of communication between the same points, 
being the points of departure and arrival of the 
through route : 

(9.) The prescribed period mentioned in this section 
shall be ten days, or such longer period as the com- 
missioners may from time to time by geneiyl order 
prescribe. 

Where a railway company or canal company use, m^- 
tain, or work, or are jiarty to an arrangement for using, 
maintaining, or working steam vessels lor the purpose of 
Sorrying on a communication between any towns or ports, 

n2 
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the proyisions of this section shall extend to such steam 
vessels, and to the traffic carried thereby. 

12. Subject to the provisions in the last preceding 
section contained, the commissioners shall have full ^wer 
to decide that any proposed through rate is due and rea- 
sonable, notwithstanding that a less amount may be 
allotted ^ any forwarding company out of such through 
rate than tlm maximuii^.rate such company is entitled to 
charge, ainF t-o allow and apportion such through rate 
ac(?brdingly. 

13. A complaint of a ccfitravention of section two of 
the llailway and Canal Traffic Act, 1854, as amended by 
this act, may be made to the cominisBioners by a municipal 
or other public wirjwjration,. local or harbour board, with- 
out proof that the complainants are aggrieved by the con- 
travention f* provided that a complaint shall not be enter- 
tained by the commissionorR in pursuance of tliis section, 
unless such complaint is accoiupaniod by a certibcate of 
the Board of Trade to the efb'ct that in their opinion the 
case in rt^spect hf which the complaint is made is a proper 
one to be subiriittod for adjudication to the commissioners 
by such municipal or oth(‘r public corporation, local or 
harbour board. 

14. Every railway company and canal company shall 
keep at each of their sbitions and whar^’es a book or books 
showing every rate for the time being charged for the car- 
riage of traffirt, other tliaii passengers and their luggage, 
from tliut station or wharf to any place to which they 
book, including any rates charged under any special con- 
tract, and stating the distance from that station or wharf 
of every station, wharf, siding, or place to which any such 
rate is charged. 

Every such book shall during all reasonable hours be 
open to the inspection of any person without the payment 
of any fee. 

The commissioners may from time to time, on the appli- 
cation of any person intei-ested, make orders with respect 
to any particular description of traffic, requiring a railway 
company or canal company to distinguish in such book 
how much of each rate is for the conveyance of the traffic 
on the railway or canal, including therein tolls for the use 
of the railway or canal, for the use of carriages or vessels, 
or for locomotive power, and how much is for other ex- 
penses, specifying the nature and detail of such othef 
expenses. 
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Any company failing to comply unlth the nrovision^ of 
this section shall for each offouce» and in tne case of a 
continning offence, for every day during which the offence 
continues, bo liabh^ to a penalty not oxcetHling five pounds, 
and such penalty shall bo rocovorcHl and anplio<l in the 
same manner as penalties imposed by the llailways (''lausos 
Consolidation Act, 184j, and the llailways Clauses (\)n- 
sobdation (Scotland) Act, 1H4.>, (as the case mawrequire,) 
are for the time being recoverabh^and a])j)Ii«bie. 

15. The (’omiuissioners shall have jm)W(T to hear and Power to 
detemiino any (|uesti()n or dispute which may arise with Commw- 
respoct to the terminal chargi‘s of any railway (‘omiiany, jienor* to 
where such chargi^s have not been fixinl bv any act of 
parliament, and to decide what is a reasonable sum U) be ehargen. 
paid to any company for loading and unloading, covering 
collection, deliver^', and otb(*r services of a )ik(' nature ; 

any decision of the commissioners under tluK section shall 
be binding on all courts and in all k>gul pnauaulings 
whatsoever. 

• • 

16. No milwuy comiiany or canal com])any, unless Armnj^e- 
exproHsly authonzed th(U*<'to by any act juissed before the moat* 
passing of this act, shall, without the sanction of the l>etwoon 
commissioners, to b(^ signified in such manner as they may JoJn^anics 
by general order or otherwise direct, entiT into any agreij- 

ment whorebv any control over or right to interfere in or coinpoiiieN, 

coiiceiming tbe traffic (;aiTied or rates or tolls levied on 

any part of a canal is given to tlie railway company, or 

any i>ersoiis managing or connected with th<i management 

of any railway ; and any such agreement made after the 

(Ximmoncemeut (d this act without such sanction shall be 

void. 

The commissioners shall withhold their sanction from 
any such agreement which is in their opinion prejudicial 
to the interests of the pubbe. 

Not less than one month before any such agreement is 
so sanctioned, (x>pies of the intended agrixammt certified 
under the hand of the secretary of the railway company 
or one of the railway a>mpanie8 party or parties thereto, 
shaU be deposited for public insjiec'tioii at the office of the 
commissioners, and also at the offic<i of the chirk of the 
peace of the county, riding, or division in England or 
Ireland in which the head office of any canal conapany 
party to the agreement is situate, and at the office oi the 
• principal shenflP clerk of every such county in Scotland, 
and notice of the intended a^eoment, setting forth Ae 
parties between whom or on wose behalf the same is in- 
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tended to be made, and such further particulars with 
respect thereto as the commissioners may rwuire, shall be 
given by advertisement in the London, Edinburgh, or 
Dublin Gazette, according as the head office of any canal 
company paHy to the agreement is situate in England, 
Scotlana, or Ireland, and shall be sent to the secretary or 
princ'ipal officer of every canal company any of whose 
• canals ccynmunicates with the canal of any company party 
to the agre^ent; and ♦shall be published in such other 
way, if any, as the commissioners for the purpose of 
giving notice to all parties interested therein by order 
direct. 


Main- * 17. Every railway company owning or having the 

tonance of management of any canal or part of a canal shall at all 
canals by times keep and maintain such canal or part, and all the 
railway reservoirs, works, and conveniences thereto belonging, 
companies, thorouglily'lrepairod and dredged and in good w^orking 
condition, and shall prt‘berve the supplies of water to the 
same, so that the whole of such canal or part may be at 
all times kept open and navigable for the use of all per- 
sons desirous to usi? and navigate the same without any 
unnecessary hindrance, inUTruption or delay. 


Couret/diice of Mails. 

Convey- 18. Everj’ milway company shall convoy by any train 
BUM of all such mails as may be tendered for conveyance by such 
train, whether such mails be under the charge of a guard 
appointed by the jiostmaster-general or not, and notwith- 
standing that no noti(‘e in suiting requiting mails to be 
conveyed by such tmin has been given to the company by 
the postmaster- general. 

Every railway company shall afford all reasonable 
facilities for the receipt and delivery of mails at any of 
their stations without refjuiring them to be booked or in- 
terposing any other delay. 

nTiere the mails are in charge of a guard appointed by 
the postmaster-gonenil, every railw’ay company shall per- 
mit such guard, if he think fit, to receiv e and deliver them 
at any station bv himself or his assistants, rendering him 
nevertheless sucli aid as he may require. 


Remune- 
ration for 
oonvey- 
anoe of 
mailft. 


19. Ever}" railway company shall be entitled to reason- 
able remuneration for any services jx)rformed by them in 
pursuance of this act with respect to the conveyance of 
.mails, and such remimeration shall be paid by the post- » 
master-general. 

Any miferenee between the postmaster-general and any 
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railway company as to the amount of such remuneration* 
or ^ to any other (question arising under this act* shall be 
decided by arbitration, in manner provided by the act of 
the session of the first and second years of the reign of her 
present Majesty, chapter ninety -eight, or, at the ojition of 
such railway company, by the commissionoi’s. 

20. Where a niilway company use, raaintain^or work, 
or are party to any arrangmn(*nt f#r using, nmiubiining, or 
working steam vossoLs lor the purpose of carrying on a 
communication between any towns or ports, all provisibns 
contained in any act with respect to iho conveyance of 
mails by railways shall, so far as they are applicable to the 
conveyance of mails by steam vessels, extend to the steam 
vessels so used, luaintainod, or worked. 


Ii('j a{(f ii\nis as (o 

21. The assistant-commissioners shall be subject to the 
orders of the commissioners, and shall make such in- 
quiries and reports and porfomi such etlya' acts and ser- 
vices as the comiaissionerH may direct ; amf it shall l>o 
lawful for such assistant-commissioners, or either of them, 
to undertake such arbitration under the act as the com- 
missioners with the consent of the parties to siK’h arbi- 
tration may direct ; and the said assistaut-coinmissioners 
for the purposes of such incjuiries, reports, and arbitrations 
shall have and may exorcise all powers of entry, inspection, 
summoning and examining witnesses, re((uiring the pro- 
duction of documents, and adminisbiri ug an oath by this 
act conferred ujiou the commissioners. 

22. There shall be paid to each of the commissioners 
such salary, not exceeding three thousand pounds a year, 
and to each assi shin t- commissioner such salary not ex- 
ceeding tifteon hundred pounds a year, as the treasury 
determine. 

The salaries and exponsc^s of the commissioners and of 
their officers and of the assistant-commissioners shall be 
jKiid out of moneys to be provided by parliament. 

23. The commissioners may from time b) tiij^e, in the 
exercise of any jurisdiction in this act conferred on them, 
with the consent of the treasures call in the aid of jne or 
more assessors, who shall bo iiersons of engineering or 
other technical knowledge. There shall be paid to such 
assessors such remuneration as the trofisury, upon the re- 
commendation of the commissioners, may direct. 
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24. The commiseioners may from time to time appoint 
such officers and clerks with such salaries as the commis- 
sioners, with the sanction of the treasury, think fit. 

25. For the purposes of this act the commissioners 
shall, subject as in this act mentioned, have full power to 
decide all questions whether of law or of fact, and shall 
also havq.the following powers ; that is to say, 

(a) They jjapiay, by tiremselves or by any person ap- 
pointed them to prosecute an inquiry, enter and 

* inspect any place or building, being tne property 
or under the control of any railw^ay or canal com- 
pany, the entry or inspection of which appears to 
them reijuisite ; 

(b) They may require the attendance of all such per- 
sons as they think fit to call before them and 
examine, and may require answers or returns to 
such Viquiries as they think fit to make ; 

(c) They may re(iuire the production of all books, 

papers, and documents relating to the matters 
before them; 

(d) Thi’y'inay administer an oath ; 

(e) They may when sitting in open court punish for 

contempt in like manner as if they wore a court of 
record. 

Every person roijuirod by the commissioners to attend 
as a witness shall be allowed such expenses us w'ould be 
alh)wod to a witness attending on a subpeena before a 
court of record ; and in ctiso of dispute as to the amount 
to be allowed, the same shall be referred to a master of 
one of the superior courts, who, on request, under the 
hands of the commissioners, shall ascertain and certify 
the proper amount of such expenses. 

26. Any decision or any order made by the commis- 
sioners for the pui'poso of carrjung into effect any of the 
provisions of this act may be made a rule or order of any 
superior court, and shall be enforced either in the manner 
directed by section throe of the Eailway and Canal 
Traffic Act, 185-1, as to the writs and orders therein men- 
tioned, or in like manner as any rule or order of such 
court. , 

For the purix )80 of carrjung into effect this section, 
general rules and orders may he made by any superior 
court" in the same manner as general rules and orders 
. may be made with respect to any other proceedings in 
sucii court. 

The commissioners may review and rescind or vary any 
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decision or order previously made by them or any of 
them. 

The commissioners shall, in all proceedings before them 
under sections 6, 11, 12, and 13 of this act, and may, if 
they think fit, in all other proceedings before them under 
this act, at the insbince of any party to the proceedings • 

before them, and upon such w^curity being given by the ^ 
appellant as the commissionerH mav direct, state • <^ase in 
wnting for the opinion of any superior courffthderminod 
by the commissioners upon any question which in the 
opinion of the commissionors is a ([iiestion of law. 

The court to which the cas<* is transmittiMl shall hear 
and determine the ouestion or (jU<‘stions of law aiising ^ 
thereon, and shall tliereupon r<*vcrs<*, uflirm, or amend 
the determination in respect of which tlu? casi^ has Ikmui 
stated, or remit the matter to tlie commissiomn*s with the 
opinion of the court thereon, (»r may inake^such other 
order in relation to the matter, ami may make sucdi order 
as to costs, as to the court may si'cm fit, and all such 
orders shall bo final and conclusive on all parties: pro- 
vided that the commissioners shall not b(»liiil)lo to any 
costs in respect or by reason of any Hindi apja^al. 

The operation of any decision or order made by the 
commissioners shall not be stayi^d ])ending the decision of 
any such appeal, unless the commissioners shall otherwise 
oraer. 

Save as aforesaid, every decision and order of the 
commissioners shall be final. 

27. The a)mmissiouers shall sit at such times and in SittiiigB of 
such places and conduct their j)roceodingH in such manner Commiii- 
as may seem to them most convenient for the speedy ■ionen. 
despatch of business ; they may, subject os in this act 
mentioned, sit either together or sejiarately, and either in 

private or in oj>en court, but any comjilaint made to them 
shall, on the application of any party to the complaint, be 
beard and determined in open court. 

28. The costs of and incidental to any proceeding before ConU. 
the commissioners shall be in the discretion of the com- 
missioners. 

29. The commissioners may at any time after the Power of 

passing of this act and from time to time make sifch Conunii- 
general orders as may be requisite for the regulation of ^ 

pfoceedings before them, including applications for and 

the stating of cases for appeal, and al^ for prescribing, Qjden. 
directing, or regulating any matter which they are 
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authorized by this act to prescribe, direct, or regulate by 
general order, and also for enabling the commissioners in 
cases to be specified in such general orders to exercise 
their jurisdiction by any one or two of their number: 
provided, that any person aggrieved by any decision or 
order made in any case so specified may require a re- 
hearing by all the commissioners ; they may further make 
regulaU^'ons for enabling them to carry into effect the pro- 
visions of tJhis act, anff may from time to time revoke and 
aHer any general orders or regulations made in pursuance 
of this act. Every general order, and every alteration in 
a general order, made in pursuance of this section, shall 
bo submitted to the Lorcf Chancellor for approval, and 
shall not come into force until it shall be approved by 
him. 

hivorj^ general order purporting to bo made in pur- 
suance of, this act shall, immediately after the mating 
thereof, bo laid btd‘ore both houses of parliament, if parlia- 
ment 1)0 then sitting, or if parliament be not then sitting 
vnthin seven days after the then next meeting of parlia- 
ment, and if either house of parliament by a resolution 
T)asHed within two months after such general order has 
Doen so laid before the said house, resolve that the whole 
or any part of such general order ought not to continue 
in forego, the same shall after the date of such resolution 
(‘ease to be of any force, without prejudice nevertheless 
to the making of any other genenil order in its place, or 
to anytliing done in pursuance of such general order 
before tln> date of such msolution ; but, subject as afore- 
said, every gmieral order purporting to be made in pur- 
suance of this act shall l>e deemed to have been duly 
made and within the powers of this act, and shall have 
elfect as if it had been enacted in this act. 

80 . Ever}' document purporting to be signed by the 
commissioners, or any one of them, shall be received in 
evidence 'without pivof of such signature, and until the 
contrary is j)roved shall be det'med to have been so signed 
and to have been duly executed or issued by the com- 
missioners. 

81 . ‘The commissioners shall, once in everj^ year, make 
a report to her Majesty of their proceedings under thin 
act during the past year, and such report shall be laid 
before both houses of parliament within fourteen days 
after the making thereof if parliament is then sitting, and 
if not, then witmn fourteen days after the next meeting 
of parliament. 
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Miscellaneous. 

32. The commissioners may, at any time after the pasa> 
ing of this act, by general order, with the concurrence of 
the treasury, appoint the foes to be taken in relation to 
proceedings before them, and may fi'oin time to time, by 
general order, with tlie like concurrcaice, increase, reduce, 
or abolish all or any of such fees, and appoint new fees to 
be taken in relation to such pr()C(‘ediiigs. • 

83. The Public Offices Fe('s Act, 18(50), shall apply tp 
all foes taken in relation to any j)rocoedingH before the 
commissioners. . 

Any fee or pajunont in the nature) or lieu of a fee paid 
in respect of any proceedings beb)re the commissioners 
and collected otherwise than by means of stamps shall bo 
paid into the receipt of her JVfajesty’s exchefpjcr in such 
manner as the treasury from time to time direct, and ear- 
ned to the consolidated fund. ^ 


34. The costs, charges, and exi>en8es of and incidental 
to any proceedings before the coinmissionors which are 
incurred by any iktsou shall, if reejuired, 1*0 ta^ed in the 
same manner and by the same persons as if such proceed- 
ings were proceedings in a superior court. 


86. Any notice required or authorized to be giv<‘n under 
this act may bo in writing or in print, or partly in writing 
and partlj" m print, and may be sent by post, and if sent 
by post shall bo deemed to have boon received at the time 
when the letter containing the same w'ould have been de- 
livered in the ordinary course of the post ; and in proving 
such sending it shall bo sufficient to prove that the letter 
containing tne notice was prepaid and properly a<ldrossod 
and put into a post office. 


36. 

( 1 -) 

( 2 .) 


In the application of this act to Scotland — 

The term “attending on subpoena before a court 
of record ” moans attending on citation the Court 
of Justiciarj’ : 

The Queen’^s and lord treasurer’s remembrancer 
shall perform the duties of a master of r)no of the 
Bupenor court. s under this act. 


Temporary Provisions. 

37. This act shall continue in force for five y^rs nixt 
after the passing of this act, and thenceforth until the end 
of the then next session of parliament, but the expiration 
of this act shall not affect the validity of anything done 
before such expiration. 
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ACCIDENT, 

loss by, company liable for as carriers, 4. 

not liable as warehousemen, 132, 
causing delay in delivery, 115. 

ACT OF GOD, 

defined, 2. ^ 

company not liable for loss by, 2, 122. 
must bo immediate cause of loss, 122. 
not contributed to by negligonco, 4. 
caused without interventhui of man, r22. * 
reasonable attempts to ward olT loss by, 3, 4, 122. 
causing delay in deliverj% 115. 

ACTION, 

against company ^ 

for refusing to carry, 11, 144. 

tender of toll not necessary to support, 7(1. 
to recover excessive charges, 32, 
for loss or injury on lino of another company, 10. 
for loss or damage to goods, 144. 
who may bring, 144, 
upon special contract, 147. 
by person having special property in goods, 147. 
in superior court, in contract or tort, 148. 
costs in, 148. 

in county court, 149. Hee County Court. 
for delay in transit, 113, 147, 155. 
hy company^ 

for tolls, 76, 88, 147. 

for other monies properly expended, 83,^88. 

ADVEBSE CLAIMANTS, 100. 

AGENT, 8es Servant. 

• of company, delivery to, 42. 

servant within Carriers’ Act, 56. 



190 INDEX. , 

e 

AGENT — contimied, 

Hignature of special contract by, 65. 
of consignee, delivery to, ends transit us, 95. 

cx)mpany may be, to end transitm, 96. 


ANIMATES, 

whether companies common carriers of, 4. 
loss from self-inflicted injuries or “ proper vice ” of, 4, 123. 
• limitation in amount of liability of companies for loss of, 6, 
57. . ^ 

^unless value of declared, 57. 
customer not bound to declare value, 58. 
declaration of value binding on customer, 59, 154. 
extra charge may bo made for excess value, 57. 

^ to bo publicly notified, 57. 

reasonableness of, matter for jury, 59, 72. 
loss of condition is “ injury ” to, 59. 

before delivery to company is complete, 58. 
onus of proof value and injury to, 57. 

Orders in Council as to transit oC 90. 

trucks to be used, 90. 

costs of (;omphnng with not payable by customer, 81. 
company must feea to preserve life or condition, 84, 92. 

use care against rostivene.ss of, 128. 
reasonable conditions as to transit of, 70. 
sea transit of, 6, 72. 
deliver)' of, 109. 

BYE-LAWS, 

power of companies to make, 59. 
as to conveyance of explosives, 16. 
publication of, 60. 
in contravention of .special act, 60. 


CARRIAGE. Truck. 

CARRIERS. Se^ Common Carriers, 
carriers; ACT, 

limits liability for articles above 10/. in value unlepw de- 
clared, 6, 46, 

applies only to transit by land, 49. 
articles witnin enumerated, 46 — 48. 
if’ doubtful, a question for jury, 50. 

' . include accessories to, 51. 

and when the box containing them, 51 . 
in a parcel with others, not within, 61 . 
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CARRIERS’ ACT — continued. ^ 

provisions of, apply if aggregate value of articilos above 
lOf., 50. 

incorporated with special contract, 50. 
meaning of “ parcel or package ” within, 50. 

“value” within, intrinsic value, 51. 

“ loss ” within, 52. 

does not protect from claim for delay in tnuisit, 52. 
applies wmorever delivery takes place, 52. ^ • 

nature of declaration ro(|uire4 under, 51^ 
article declared, increased charge may ho made, *49. 
notice of increased charges to be jM)sted up, -414, 54.* 
cushmier not hound to tender increased cnargo, 54. 
receipt to bo given for pift^kage, 49. 

effect of non-compliance with, 5d. • 

absence of declaration exempts company from negligence, 
54. 

no defence to felony of servant, 55. 
who is a servant within, 5(J. # 

damages recoverable umbir, 52, 154. 
defence to action for loss or injury, 120. 
applies to passengers’ luggage, 150. 

CATTLE. See Animals. * 


CHARGES. See Tolls— Terminal Chauqes. 
lien for. See Lien. 
for insurance under Carriers’ Act, 49. 
receipt b) be given for, 49. 
of cattle, 57. 

no receipt U) be given for, 57. 
reasonableness of, 59. 

“ terminal ” only to be claimed by agreement, 80. 

“ for services incidental to the business of a carrier,” 80. 
for stopping for goods conveycxl under four miles, 81. 
for cleansing cattle-truck, 81. 

for expenses incurred in preservation of property, 83. 

for warehousing goods, 84. 

inequality of. See Undue Preference. 

CLOAK ROOM, goods deposited at, 132, 142. 


COMMON CARRIERS, 
term defined, 1. 
railway companies, when, 1 . 

not, when they limit liability, 61. 
only, according to profession, 4, 112. 
whether or not of live stochi 4. 


of passengers 
not of u4ic 


;e, 5, 136. 

dn Carriers* Act, 


unless declared, 6, 54. 
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COMMON CABEIEE8— 

inmirere in the absence of contract to contrary. 2. 
warrant a safe carriage and safe delivery, 2, 102. 
warranty of, broken by non-delivery, 1 02. 
excepted perils, not insured against, 2. 

duty to ward off, 4. 
liable for all but, 3. 
liable for loss by fire or theft, 4, 122. 

• even jn the absence of negligence, 102, 122. 

liability, to receive and ca'Tv for all, 11. 

extends beyond their own terminus, 0, 102. 
when commences, 4 1 . 
when ends, 102. 

limited by Carriers’ Act. '‘See Carrieks’ A( t. 
by signed special (“ontracts. See Special Contracts. 
in respect of life stock. See Animals. 
right to hire. See Tolls. 

CONDITIONS. See Spec ial Contract. 
company may limit liability by, 8. 
must be just and reasonable, 8, 6,3. 
must bo signed by person delivering traffic, 8, 63. 
reasonablenosc of,* question of fact, (>5. 

onus of proving, on company, (>6. 
how far severable, so as to be good in part, 66. 
examples of reasonable, 67 — 72. 

of unrtmsouable, 73 — 75. 
principles of the decisions upon, 75. 

CONSIGNEE, 

becoming bankrupt, right of consignor to stop goods, 92. 

liability of company until delivery to, 102. 

right to waive delivery at destination, 107. 

refusing goods, duty of company, 118. 

who cannot be found, 112, 119. 

delivery to wrong, 112, 119. 

when he may sue for loss of goods, 145. 

be sued for carriage, 147. 

CONSIGNOR, 

right to stop t;j transitu^ 92. 

to sue for loss of goods, 145. 
to countermand delivery, 92. 
claimants qjd'^^rse to, company’s duty towards, 100. 
duty of company towards, when consignee refuses goods, 
118., 

ccamNuous teaffic, 

company to afford faciUtiee in respect of, 19, 38. 
power of Railway Commissioners to regiilate, 39. 
calculation of to^ upon, 82. 
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CONTRACT. See Speciax Contract. 

for carriage, receiring company liable upon, 8. 
ordinary, 61. 
special, 61. 

power of servants of company to, 42. 
evidence of, 61. 

construction of, 127. • 

inability to norform no excuse, 113. , 

breach of, wiioro no specii^ damage, 15.4f 
in writing, and contt'uiporuneous pRrol contract may 
stand together, 61. • 

COSTS, 

right to, how affected by County Court Acts, 148. ^ 

upon trial by jury, Idl. 

COUNTO COURT, 

action in, for claim below 50/., 149. 

in what district, 149. ^ 

trial by jur}% lol. 
appeal, lol. 

COVERINGS for goods, company to provi?le, ?10. 

DAMAGE, 

to goods from proximity to others, 91. 

caused by dangerous goods, customer liable for, 16. 

DAMAGES, measure of, 

for goods lost or injured, lo3. 
for partial loss, 155. 

for articles within Carriers’ Act, 52, 154. 
for animals, 57, 154. 
for delay in transit, 155. 

nominal, if no special damages, 155. 
difference in value, when goods ought to be and are 
delivered, 156. 

special, if company have notice, 156. 

not without notice, 158. 
goods thrown on company’s hands, 161. 
none for inconvenience or vexation, 161. 
principles of the cases upon, 161. 
for refusing to carry, 160. • 

DANGEROUS GOODS, 

company not bound to carry, 15. 

• penalty for sending without notice, 16. 

right to open parcels suspected to contain, 15 
customer liabfo for damages caused by, 16. 

K. . • 
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DECAY, 

natural, of goods, company not liable for, 2. 
precautions to be used to lessen, 92. 

DECLARATION, 

rd’ value and nature of goods, under Carriers’ Act, 48, 62. 

, of cattle, 67. 

binding on m^er, 59. 

DELAY in transit. See Deuvehy, DELAY IN— Reasonable 
Time. 

DELIVERY, 

to compantf, 

liability commences on, 41. 
actual, nocessury to attach liability, 41. 
consent rf comj)auy necessar}’ to, 44. 
who may accept for company, 42. 
unauthorized accejdance of, 43. 
must be for* immediate trun.sit, 44. 
where hiade, 4 1 , 62. 
to a porter of passenger s biggage, 142. 
to conaiynee, 

company not give undue preference in, 22. 
liabilitj' of company continues until, 102. 
safe, is part of a carrier’s warranty, 102. 
proof of, 120. 

when dostinutiou is beyond company’s terminus, 103. 
care to be used in, 103. 
at the edge of the rails, 103. 

whether or not at the place to which directed, 106. 

if not then, notice of arrival to be given, 106, 

tender of, sufficient, UWj, 117. 

within reasonable hours, UKJ. 

at original destination may be waived, 107. 

warehousing at consignee’s request amounts to, 107. 

according to previous course of dealing, 108. 

of goods “ to w left tiU called for,” 108. 

notice to remove, when, 108. 

of live stock, 109. 

if disputed, a tmostion of fact, 120. 

delay in. Reasonable Time. 

, within time contracted for, 113. 

contract not to be responsible for, 113. 
liability for, only excluded by express stipulatiom 
113, 129. 

may be incurred if necessary for safety, 115. 
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DELIVERY — continued, 
to a/jisignee — continued, 
delay in — continued, 

caused by the act of God. 115. 

accident, not ino\'itablo, 1 1 5. 
influx of business, llfl. 
not excused by Carriers’ Act, 52. 
of passenger's luggage^ 

to company, HO. ^ 

by company’s servants, 142. • 

to wrong person, 112, 119. • 

to adverse claimant, 100. 

DETERIORATION. See Decay. 

DILIGENCE to bo used in transit, 80. 

DISADVANTAGE. See Undue Piiekerence.' 

DISTRICTS, right of company to divide th(3if area into, 85. 

EQUALITY CLAUSE as to charges, moaning of, 25. 

• « 

EVIDENCE, 

of felony by company’s sorv'ants, 55. 

of contract, 01. 

of delivery to consignee, 120. 

EXCESSIVE CHARGES, recoverable by action, 32. 78. 

FACILITIES. See Reasonable Facilities. 

FELONY, 

by servant, company liable for, 55. 
proof of, 55. 

by stranger, carrier liable for, 4. 

warehouseman not, 132. 


FIRE, 

accidental, carrier liable for loss by, 4, 122. 
warehouseman not, 132. 


FRAUD, 

of customer, relieves company from loss, 2, 
of company invaHdatos contract, 65. 

FRAUDS, STATUTE OF, 

j effect of, on consignee’s right to sue, 145. 

does not deprive consignee of right to direct the delivery of 
goods, 108. 
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GENEBAL LIEN. See Lien. 

GUNPOWDER, as to carriage of, 15. 

HIRE. See Tolls. 

HORSES. See Animals. 

limited liability of company for loss of, 67. 

% 

INJUNCTION, tft restrain findue preference, 18. 

INSUMmS, 

companies are as carriers, 2. 

not as warehouseilien, 132. 

INTERPLEADER, remedy of company by, m case of rival 
claims, 101. 

INTRINSIC QUALITIES of goods carried, loss from, 2, 3, 


JUS TERTII, company may not set up, 100. 

LARCENY, Felony. 

LEAKAGE, 

steps to bo taken to prevent, 91. 
when companv not liable for, 124. 

C4iu8edby nogligouco of company, 128. 

LIABILITY, 

of companies at common law, 2. 

as modified by statute, 5. 

by special contract, 8, 63. 
for loss off their own lino, 9. 

contract against not required to be signed, 
64 . 

as carriers of passengers, 5. 

of luggage, 5, 136. 
of live stock, 4. 

LIEN, 

of companies on goods carried, 84. 

specific, not general, 85. 

general, by special agreement, 85, 87. 

• how lost, 85. 

confers no right to sell, 85. 

, to use goods, 87. 

on goods stopped in tranaitUy 99. 
statutory rif^t, 86. < 

does not apply to company as carriers, 86. 
demand necessarv before sale under, 86. 
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LIVE STOCK. See Animals. 

LOSS. See Damages— Non-delivery. 

of goods in whole or part, company liable for, 2. 

off the lino of receiving company, 9, 64, 102. 
meaning of, within Gamers’ Aci, 52. 

LUGGAGE of passengers. See Passengers’ Luggage. 

MABKET, . . • 

loss of, condition against liability for, OT. 

damages for, 157. • 

MERCHANDISE, not passenger’s luggage, 1.19. 

MILEAGE RATE, company may charge, 77. 

MISCONDUCT, 

of third person not excusing non-delivery, 121. 
wilful. See Wilful Misconduct. 

MISDELIVERY, # 

company liable for, 112, 119. 
by warehousemen, damages for, l.’l-l. 

NEGLIGENCE 

of company, absence of, no excu.se for non-delivery, 102. 

contributing to loss by exc^epted perils, 4. 
Carriers’ Act exempts from, 54. 
cannot be contracted against, 8, 78. 
non-liability except upon proof of, 129. 
liability for, even whcTe not insurers, 121. 
special contract not construed to relievo against, 
128. 

warehousemen not liable in absence of, 132. 

NON-DELIVERY, 
proof of, 120. 

company pri'ma facie liable for, 2, 121. 
notwithstanding absence of negbgonco, 102. 
excused in case of loss by 
act of God, 122. 

inherent nature of thing carried, 123. 
negligence of owner, 124. 

defect in means of delivery supplied by owner, 124. 
leakage, 124. , 

•defective packing, 125. 
fraud of customer, 126. • ^ 

Carriers’ Act, 1 26. 
f stoppage in transitu, 126. 

servants of company acting ultra vires, 127. 
special contract, 127. 
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NON-DELIVEEY--con<tww€d. 

condition for non-liability for, except upon proof of negli- 
gence, 129. 

except upon proof of wilful misconduct, 129. 
not excused if cjiused by fire, 122. 

misconduct of third parties, 123. 


NOTICE, 

public, ineffectual to limit carriers’ liability, 63. 

* under Carrk'rs’ Act of nature of goods, o2. 

• eiftra charges, 49. 

to cgnsignee of arrival of goods, 106. 
to consignor of refusal of consignee to accept, 118. 
to company of consequential damages, 158. 


OBSTRUCTION of traffic causing delay in delivery, 115. 

OPENING PARCELS, right of comj)any as to, 15, 16. 

ORDERS IN COUNCIL, 
as to cattle traffic, 90. 

costs of complying with, customer not liable for, 81. 
ORDINARY LUGGAGE. *SVc Passengers’ Luggage. 
OVEllCILVRGES for carriage recoverable by action, 32. 
OWNER, 

person delivering goods to be treated as, 100. 

unless superior claimant assert title, 100. 
compaii}" must deliver to real, 101. 
the person to sue com])any for loss of goods, 144. 
directions of, to bo obeyed during transit, 92. 


PACKED PARCELS, 

company bound to carry, 16. 
chargeable at a tonnage or parcel rate, 31. 
to be chargtHi for equally to all persons, 32. 
condition as to charging extra for, 7b. 

PACKING, DEFECTIAT:, 

company not liable for loss through, when not patent, 3. 
when ground for refusing k) receive, 14. 
defence to claim for injurj^ to goods, 125. 
goes in reduction of damages, 125. 

PARCEL, 

suspeqted to contain dangerous goods may be opened, 15. 
- company no general right to open, 16. 

p PARCEL OR PACKAGE,” 

what is, ^nthin Carriers’ Act, 50. 
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PARTIAL LOSS, 
proof of, 125. 

what excuses. See Non-delivery. 
damages for, 155. 

PARTIES TO SUE, 

company for loss of goods, 

in case of soparah^ property iu one consigiiincut. 140. ^ 

for delay in transit, 147. " # 

PASSENGERS, ' 

company not common earners 5. 

only liable for '^'^ant of duo care, 5. 
right to take luggage free of charge, 105. 

TASSENGERS' LUGGAGE, * 

company common carriers of, 5, 100. 
certain amount allowed free by law, 105. 
in case of oxcursiou trains, 100. 

Carriers’ Act anplies to, 100. * 

liability limited as to, by signed contracds, 10(). 

only applies U) “personal luggage,” 107. 
examples of j)erHonal luggage, 108. • • 

merchandise not, 1 09. 

unless com2>any take, with notice of nature, 1 09. 
retained under passengers’ control, 140. 
commencement of liability as to, 141. 
termination of liability as to, 141. 
left in cloak room, 142. 

PERILS against which company, as carriois, not insun'rs, 2. 

PERISHABLE ARTKTjES, damage to, when coin])auy not 
liable for, 0, 124. 

PERSONATj luggage. See Passengkr.s’ LuooAaE. 

PIGS, limitation in amount of company’s liability for, 57. 

PORTER, delivery of passengers’ luggage to, 141. 

PROHIBITION against order of Railway Commissioners, 19. 

“ PROPER VICE” of animals, company not liable for loss 
through, 4. 

PUBLIC PROFESSION, companies carriers only according to, 
4, 11. 

PUBLIC NOTICE, company cannot limit liability by, 8, 63. 
QUEEN’S ENEMIES, lose by, company not liable for, 3. 
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RAILWAY COMMISSIONERS, 

jurisdiction of, IH, 39, 

no appeal from decision, except by special case, 19. 
prohibition to question their orders, 19. 
power to regulate continuous traffic, 39. 

determine questions as to terminal charges, 83. 

RAILWAY Aj:i) CANAL TRAFFIC ACT, 1854. 

liability of corppany limitod by, as to live stock, 6, 57. 
provisions as to reasonable facilities and undue preference, 

ri. 

scope of provision, 19. 

juiisdiction of Railway romfnissionors under, 18. 

« 

REASONABLE FACILITIES, 

company to afford, in relation to traffic, 17. 

jurisdiction of Railway (Commissioners to enforce this duty, 

18. t 

but not to order structural alterations, 20. 
only to regulate traffic, 21. 
public inconvenience to be shown, 21. 

REASONABLE HOURS, tender of delivery within, 106. 

REASONABLE TBfE, 

goods to bo delivered to com pan v befon> despatch of train, 
14. 

deliver}^ to consignee within, 113. SVe Deliyery, delay 

IN. 

duty to carry within, onlj’ superseded by express contract, 
113. 

a question of fact, 114, 117. 
usual time is prt/jm /or»>, 115. 

RECERHNG, 

company, liable on contract to end of journey, 8. 
duty of company as to, from aR persons, 11." 
only according to public profession, 4, 11. 
only for usual train for class of goods, 13. 

a reasonable time before despatch of train, 14. 
company when excused from, for want of carriages, 14. 

, for defective packing, 14. 

for non-payment of liire, 15. 

, because goods are dangerous. 

21 . 

undue preference in, company not to give, 21. c’- 

REFUSED GOODS, duty of company as to, 118. 
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SEA TIUNSIT, 

liability of company during. 6. 

in respect of animals, 58. 
in vessels not belonging to company, 7. 
special contracts as to, 8, 63, 136. 
of plungers’ luggage, 136. 

Carriers’ Act does not apply to, 49. 

SERVANTS, ^ 

of company, authority to recelVo and contract, 42. 
cannot bind company beyond scope of authority, 4^ 127. 
general authority of, not limited oy secret instructions, 44. 
lelony by. Carriers’ Act no protection, 56. 
who are, of company, 56. 

company boimd to have proper staff of, 42, 89. • 

customers', signature to special contract, 64. 

SHEEP, 

limitation of company’s liability for, 57# 
freshly shorn, to be carried in covered tnicks, 90. 

SIGNATU^, 

to special contract, not read, 64. • * 

by customer’s seivunt, 64. 

SPECIAL CASE, 

on appeal from Railway CommiHsioners, 19. 

County Court, 151. 

SPECIAI. CONTRACT. .Sf-c Conditions. 

company may limit liability by, if signed, 8, 62. 

must contain just and reasonable conditions, 8, 6.3, 127. 

invalid if framed against negligence, 8, 73. 

power of company’s servants to enter into, 42. 

unless inconsistent, does not exclude Carriers’ Act, 50. 

company carrying under, not (xjmmon earners, 61. 

in writing ana contemporaneous parol contract, 61. 

not to be forced on customer, 63. 

unsigned, binding on company, 64. 

signature to, must be by customer or agent, 64. 

I binding though contract not read, 64. 

I obtain^ by fraud vitiates the contract, 65. 

by common agent, 65. 

limiting liability beyond company’s line need, not be signed, 
64. 

must be sued upon if it exists, 61. 

against liability for delivery within definite timej 113. 

■Hi construed most strongly against company, 127. 
construction of matter for court, 127. 
will not relieve against loss by negligence, 128. 

E, 
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SPECIAL CONTRACT— 

only relieves against express risk contemplated, 114, 129. 
determines party to sue for loss of ^ods, 146. 
in case of warehouseman, need not he signed, 133. 
as to passengers’ luggage, 136. 

STATIONS, 

undue preference in admitting vehicles to, 25. 

• company i^^ust provide safe, 89, 128. 

STOPPAGE IN TRANSlfl\ 
riglat of, when it exists, 92. 
confined Ui unpaid vendor, 93. 

right of, not lost until purchase-money fully paid, 94. 

^ exists until delivery to vendee or his agent, 94. 

termination of fraumtns a question of fact, 95. 
what is actual doliveiy, 95. 
carrier, when agent, to receive deliver^', 96. 
in case of goods warehoused with carrier, 97. 
how affected oy delivery of part of goods, 98. 
right of, cannot be revived after tramitus ended, 98. 
notice to bo given in duo time, 98. 

who i»ay*givo, 99. 
is subject to lion for carriage, 99. 
excuses non -delivery to consignee, 93, 126. 

TENDER 

of delivery determines carrier’s liability, 106, 117. 
of toll not necessary to support action "for refusing to carr}^ 
76. 

TERMINAL CHARGES 

only demandable by previous agreement, 80. 
pow’or of Railway Commissioners to fix, 83. 

TERMTITOS, 

liability of company beyond their own, 9, 102, 147. 
company may bmit liability to, 9, 103. 
then must prove safe deliver^’ to ulterior carrier, 103. 
THIBET. .SVf Felony. 

-TO BE LEFT TILL CALLED FOR” goods, duration of 
company’s liability as carriers for, 108. 

TOIXS, 

defined, bO. 

refusal to pay, justifies refusal to carry, 15, 76. 
to bd^ charged equally to aU persons, 25, 78, 79. 
meaning of equality clause as to, 25. 
examples of undue preference in relation to, 26 — 30. 
in respect of packed parcels, 31. 
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TOLLS — continued. 

excessive, customer paying maj' recover, 32. 

circumstances justifying unefiual charge of, 33. 

lower tolls, if offefea to all, allowed for wholesale dealings, 

3*1. 

long distances, 34. 
ginirantoe of quan- • 
tity, 34, 0 

cannot bo sued for until goo^s delivered, fl>. 
payable, though carriage dispensed 7(). 
regulated by special act of company, 77. • 

may be charged according to mileage rate, 77. 
must bo reasonable, 78. • 

list of, to be exhibited at stations, 78. # 

power to vary, 79. 

whether including cartage, 80. 

charges not tolls. See C'iiaroes. 

ambiguity in clause imposing, 81. ^ 

company bound to furnish particulars of, 82. 

where two railways worked by one com])any, 82. 

company to keep rate book showing, 82. 

book of, to be open to public inHpocttl)n,*83. 

lion for. See Lien. 

right to, in case goods stojipc^l in trnnsitn^ 90. 
company not bound to deliver unless paid, <9, 100, 
not paid, and goods retaim^d, (!omj)any only lia])l(^ as wart»- 
houseinon, 100. 

TJRAXSIT, 

over different lines, company to be sued for loss, 10. 
duty of company during, 89. 
of animals, orders in council as to, 9(h 
stowing together goods injurious U) each other in, 91. 
directions of owner to be obeyed during, 92. 

TRINKETS, what, within Carriers’ Act, 40. 

TRUCKS, 

want of, when excuse for not receiving, 14. 
company liable for defects in, 90. 
for cattle must have spring buffers, 90. 
for sheep freshly shorn, to be covered, 90. 

UNDUE PREFERENCE, 

company not to give to particular persons, 17. 
power of Railway Commissioners to restrain, 1^. 
m receiving and forwarding goods, 21. 
in delivery of goods, 22. 
in coal depots, 24. 
in station arrangements, 25. 
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'iPPUPiM ISKPlSSIBNOB---^^^ 

11 ^, irlim pol^ bfloafit, 2S. 

company’s oottfeiuSiioe, 2{ 
in tiriff of diarfles. 25. 
examples of, 26 — 30. 

appafent, ground for application to restrain, 32. 
lower disrges, if offered to all, not, 33. 
k bargains not, in respeot of wholesale dealings, 34. 

^ ff long distances, A. 

guarantee of quantity, 34. 
adjustment of districts, not, 35. 
pnnoiples of the eases upon, 37. 

ViXUB,” 

meaning of, witUn Oarriem* Act, 51. 
of goods, whmi to be dieolared, 46. 


WAGONS. S«TaT70Ka. 

WAREHOUSEMEN, 

oonq^y are, in reoeiving goods to await orders, 44, 131 . 
^after fulfilCng contract to carry, 131. 
of goods retained for lien, 106. 

“to be left tiU called for,” 108, 131. 
tendered for delivery Bjxd refused, 
117, 181. 

retained according to usage, 131. 
deposited in cloak room, 132, 142. 
when consignee cannot be found, 119. 
company retaining goods as, cease to be liable as carriers, 
107. 


as, oomnany 
dttwof, 
only lial 


not gratuitous bailees, 132. 
132. 


>le for negligeiioe, 132. 


not lialde for accidental fire, 132. 
liability of, limited without signed contract, 133. 
measure damages on loss by, 134. 
right cl stoppage m tran»itu does not H^ply to goods in 
custody of company as, 97. 

WEAR AND TEAS, 

ordinary, company not liable for, 2. 
preoautio:^ to be used to leo s on , 91.* 

WILFUL MMOONBUCT,’’ 

^ reljgving ag«nstliaMB% exoept upon peodaf, 71 


ldbitls,129. 
wimt is not, lii. 
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